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_ BUQUET os. WATKINS. ~ ~ : 


~ 


A demand for conpensation, in consequence of 


slander, is not contrary to, and ‘does not exclude. & 
demand for. damages for falsé imprisonment, - 


.. The law makes. the justice of the.peace the judge 


" of what constitutes a contempt of his authority, and 
the correctness. of ‘his decision cannot be examined 
collaterally in a civil suit. Nas 
A judge.is not answerable civiliter for an.error.in 
judgment, so long as he acts within his jurisdiction, 


_ Apprar from: the court.of the second dis- 
triet, the judge of the third eee 2 


The petition stated that the. defendant had | 


charged the plaintiff and his wife with having 


stolen from him certain smoothing i irons, in 


consequence of which slander, he had sustained 
damage to the amount of one thousand dol- 


'* Bastern District. 
April, 1880. 
aa A 


BuquagT 
vs. 
Warkxkins. 
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| wert Dele lars; and further, that. the defendant, assisted. | 


~~ ~~ —cby one Claiborne Watkins, had wantonly and ° 
Boauer unjustifiably imprisoned the plaintiff, in the 
Warkrm,- stocks, for. which last ‘injury. he claimed as © 

sacle the further sum of two thousand dol. ¢ 
lars. 
-The defendant exciphed % -the. petition on 
the ground that’ the. plaintiff had. aumulated 
two. “separate and distinct causes ‘of action 
against him, to, wit, an action of damages for 
slander, and also an. action of damages for false 
imprisonment, 
This exception was overruled : by the court, : 
a and the defendant, i in. his answer. to the merits, 
a. denied that he had accused the plaintiff of being 
a thief; but: admitted. that, while: ‘Sitting and., 
acting as a justice of the peace, he’ had, by vir- 
tue. of his authority as such, granted a commit. | 
ment for the space of two hours fora contempt 
‘of coutt,which was executed by the constable’s 
confining the plaintiff in the stocks, there being 
no sufficient jail in the parish. 

Atthe trial, the plaintiff offered evidence to 
prove that his conduct before the defendant, on 
the day. of his imprisonment, was decorous, 
and that he was guilty of no contempt. This 
evidence was objected to by the defendant, on 
the ground that magistrates were by: law the 
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OF THE STATE OF LOUISIANA. : 


ruled the exception, : and permitted the evidence 
to go to the jury. They. found a verdict for 


the plaintiff, and assessed «his. damages-at. one 


thousand dollars. ‘The defendant appealed. 


“Ni cholls, for the appellant. piace 
Porter, for the appellee, ‘contended Ist, that 
there was no error in n the fading of the j jury. 


2. There is no:error in the jadgment « ofthe 


‘count, the same being supported by the verdict, 


and the: evidenee which was submitted to”: ‘the 


appeal being taken for delay. : 
Porter, J. delivered the opinion of the 


court. . Two. causes ‘of action are united i in 


the petition in this.case, one an allegation 
that the plaintiff sustained ipjury by the. de- 
fendant, falsely and ‘maliciously stating ‘that 
the plaintiff and his wife had stolen a asp 4 
ing irons. 

The other, falsely imprisoning him in the 


. stocks, although the petitioner had been guil- 


ty of no crime or misdemeanor to warrant 


such an ‘outrage on his person. By reason 
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exclusive. judges of what constitutes, a COM- Eastern District. 
“tempt of their authority.. “The court over: 


April, 1830.- 
Md 
Buquer 
"8. 

. Waruinss ‘4 
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E,stern District. Of hoth these injuries, damages.are alleged we 
April, 1880. 

<e~-~ be sustained to the amount vat three thousand 
Prueet dollars. . ah in Ms 
Warmins.  /The defendant excepted to the petition, on 
the ‘ground that causes of action incompatible 

with each other, were "joined in it. The 

court overruled the exception, and did. not 

err in doingso. The Code of Practice, art, 

151, contemplates the combining i in’ the same 

action, differeyt matters, unless they be con- 

trary to, or exclusive of each other.» We see 

Ademand for nothing in the claims set up in: the petition 


compensation in 


consequence of which could produce.such effect.. A demand. 


slander, is not 


contrary to, and for compensation in consequence of slander, 
does not exclude, 


a demand for da- ig“not contrary to, and does ’not: exclude a 
by ase impr demand for damages sustained by false im- 

ee prisonment, 
_ The defendant pleaded, first, a deal that 
he had e ever accused the plaintiff of being a 

thief, | 

| Second, That while acting and. sitting as a 
justice, of the peace, the. plaintiff. was guilty 
of contemptuous conduct towards him; and 
that, in consequence . thereof, the defendant, 
in virtue of his authority as justice of the 
peace, did grant a commitment, by which the 
constable was directed to imprison the plain- 

















tifffor' the space of two hours in the 4 Or Eastern roa a 
stocks; there being no jail in the parish. 


‘ni ‘assesséd his damages ‘at one thousand Warxins. iy ig 


- which the j justice committed the plaintiff to. 
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The jury found a. verdict for the olaintif Buguer 


dollars, The defendant moved fora ‘new. 

trial, which’ was refused, and lie appealed. > ” 
Our attention ‘has been principally. ‘bins ¥. 

in this court, to the legality of thé. order.by 


. 


the stocks for . a contempt of his authority . 
Admitting it, however, to be such an act, 
as deprives the officer of the defence which 
arises out of his judicial character, so long as 
he is acting within the jurisdiction confided r 
to him, we are sull compelled ta examine a ; “ 


bill of exceptions, which‘i is found on record. 
of court or-not, 
and that he was guilty of no contempt, To 
makes the justice 
decision cannot 
In, going into this inquiry, we think. the judge ik 
a contempt of his authority, by an imprison- 


The plaintiff offered evidence to prove that whether there 
his conduct was decorous before the justice, *¢*,°, contempt 
is a’ question of 
which the law 
this testimony the defendant objected, Dut -cf the peace the. : 
without success. The court admitted j it, and ig. ae > voy $0 
he took a bill of exceptions, ‘vail. bo eaunbaall tate 
laterally ina civil 
erred. By the 1154 articleof the Code of 
Practice, a justice of the peace may punish for 
ment not exceeding twenty-four hours, .: Now 
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Eastern’ District. whether there was a ednitetnpt or not, ie 


April, 1820. 
and 


Buquer 
» vs. 


Warxins. 


A judge is not 
setae civil- 
iter for an error 


in jalgment, oy is hot answerable civiliter, for an error. in : 


' rata as he a 
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question of which-the law makes’ the justice. 
of the peace the judge, as rouch so, as whether» 
or not'a plaineiff proves the debt in which” 
the justice condemns the defendant, and’ the 
cortectness of his decision cannot be exam 
ined collaterally in a civil suit, 


There is aiother ground, on | which the ie 


evidence was improperly admitted. “A judge 


von his juris- judgment, so long as he acts within his j juris: 


diction. And.that he had jurisdiction i in ro ¥ 
lation “to -contempts is not. denied. See ee 
' Johnson, 282. 9 ibid, 394, 2 Bay Reports, 


1 Day’s cases in error, 315. 1 Lord: Ray. 
mond?’s Reports, 454.. 16 Coke, 68. 2n.8, 


649. 


Wisinving fierce the question, wth 


_° the defendant, by ordering ‘the plainuff into 


the stocks, in a patish where there was no 


jail to confine him, so acted out of his juris- 
diction as ‘to make him responsible i in dama-_ 


ges to the plaintiff, we are of opinion that the 


_ “inquiry into the existericé of ‘the contempt, 


was erroneously gone into, and as we do not 
know what effect it may have had onthe minds 


of the jury when they appear to have given ie Lae 
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a Several bills of ex eptio 

trial, and aresery: fully.¢ onsidered 
igp of the ¢ court, “Baitigces : Abaiteh thier 

° . Phe. jadge below:.deorced that the plaintiff 

_: Recover the:land, but gave, Sere against 

} eee see verher PAR 

. ' Me Cale’ for the opti adel the fw 

sana ihr repcgre ace 
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oe the will of her deceased husband makes <9 uni- 
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dt it was legal and cull che loving. 
evan WB i Pe Fe * i digs ee ey mo ’ 


egal “proof, that aie scaniiceitetaamiiias ahs te 
tothe provisions of the law. Tfins. - 


OF. formalities: to-be:observed _ in adjudicating ' 


and laws.. ;'2, MLD. p.586,,secs. 13M. Bs - 
302, sec, 22022 M, 1.8 455—3 M.D, 290, . 
sec. 7, acts of 1816-2 MD, 602, sec 23, 24, ; 


29, 31, § $0.59. re 
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OF THE STATE OF LOUISIANA. . as 
delivered up bythe recording officer,and until on 
itis accounted for, the copy is inferior evig ny 
dence. But we cannot gather from the exeep- — 
tion‘ taken ‘in this case, whether- it was the _inra 
origitial'which had been recordedyor-a copy Hort? dicen,” 
frou the record’ which wasiefiered by the de 27,52 ot 
fendant. As it wasthe duty of the plaintiff'vo counted “het 
bring up the facts in sucha manner as to-enas * : 


‘tle us to decide whether there ‘was error ore 


fot, she cannot have the cause remanded, or 
the decision of thé coutt below overtiled, * | 

The court below thought that thé sheriff's oe A 
deed, without a judgment did not support the mer ne ?° > 
defendant's right to the land, enh in hon Opite 
ion we concur, ”" 

We are not to’be nderitogel in ne our 
aséerit to the conclusion of the judge below, 
to do sv on one of the grounds on which its 


éorrectness hds been assailed here: “HE the rine records 
-of ajgourt of jus - 


_ records of a court of justice be lost, we see fT aoe. 


no reason why, after their existencéand loss muy be ‘aber 
1 


are established, that the néxt best evidence * pie Bj poean 
which’ the naturé of the ease is susceptible jetta hy 


of should not ‘be received, and if written att. parol 


copies do not exist of them, the contents 


may be established by parol testimony. But 
for obvious reasons, this proof should be-re- 


VOL. I. 49 








Date Dash ceived with great caution; and inthe case | 
before us it is far, from satjsfactory...The 
Dowausox Leeners of the records i in which the proceed - 


aid 


Waveen, 


, among them, ‘but. they ‘also declare that . 
_none,such is found on the docket or minutes 
' which-have been kept:of the legal. proceed. 

- ings in.the parish. ; The. sheriff recites in 
the conveyance that he sold by yirtue ofan’ 


he 
‘CASES IN THE SUPREME COURT 


. Ings should. have been preserved, testify not 
only: 40: the non-existence of any such suit 


order to him directed, without saying from 
what court or judge. that order. emanated, 


_* None of ‘the: witnesses: prove that a judg. 
_ ment or decree was:regularly entered up, 
_ The parish judge comes nearer it ‘than any 


other, and-he goes:no further than to swear 
“that he had the works advertised and sold 


at public sale according to law—that all 


the formalities: required by law were com- 
plied. with.”. 
In decreeing the. defedant to restore pos- 


session of the premises to the plaintiff, the... 


| court directs that,.. previous. thereto, the 


latter ‘should pay to: the former six hundred 
and eighty dollars, the amount made out.of 


the sale and applied to. the payment of the: 


testator’s debts, together with the sum of two 
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thousand dollars, the. value of the. nln ee 


meuts made by the defendant on the land.’ 


Fhe first part of this-direction was dati: = 


correct and requires no observations from the 
court; "The justice and legality: of'the other 
has been impugned: principally on thé ground 
that allowancé was not made i in favor of the 
plaintiff for the fruits made fromthe soil since 


the “institution “of “the suit; - at which time i 


itis asserted he:ceased to be in good faith. 
This position we think incorrect. The defend-. 
ant entered into possession of. the premises - 
long ‘before the ‘passagerof. the law :which | 
made good faith cease with the institution of | 
the suit. ‘It ie. a sound rule'of -constenction ,,; 
never to consider laws. as applying to cases 
which arise. previous to their-passage, unless 
the legislature have in express.terms declared 
. such. to-be. their. intention: Ie that declara- 


It.-is a sound 
rinciple of con- 
struction never 
to consider ~ 


cases. whic 2 


rise previous . to 


lature ‘have de~ 
clared such to be — 


tien had been made in this instance, a serious their intention. 


question would: have arisen as_ to their power" 
todo so. ‘They have -no.-right, perhaps, to 
add to the obl igations or responsibility which 
flowed from the'contract at the time the. de- 
fendant made it, or abridge any of thefrights 
whicli.it conferred. Atthe time thedefend- 
ant made the purchase arid entered into pos- 
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Eastern District. session, he did so bona fide, and as.a.consex 


April, 1880. 
ad 


Dona.pson 
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quence of, his good faith he had aright to 
make..the fruits. his own, until ~-his~ bad. 
faith was established by. the law. as it- then. 
stood. If he had a’ right. then to contest a 


| demand for.the property With the privilege.of - 


making the fruits his own, it,would seem that’ 
a subsequent-law cannot change. his vesponsi- 
bility, and.say that.he shall not exercise that 
right unless he. loses the fruits. | This case 
cannot be.satisfactorily distinguished from 
that of Brown:vs. Fhompson, 6M. n.s, 426, 


Taking the defendant’s obligation to res- 


' ‘gore the fruits by the. provisions of the Old 


Code, we think the sale from White to him: 
made him’a possessor in good faith; and: we 


"believe he continued.so- until the, decision ‘of 


- the:case in the distrietcourt. » 


‘We 'think the judgment’ below .meets. s.the 
equity and justice of ‘the ‘case, and ‘is sup- 
ported by the: evidence in'relation to the val- 
ue of the improvements. : : 

‘It is therefore ordered, “adjudged nied de. 


creed; that the jadgmentof: the district court 


be affirmed: with costs. ° 


Ona rehearing; Pénten; 4 delivered the Ex 


opinion of the‘eourt?. 26. » EN 


—_ case was ariel and decided at last 


all 
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| May term, but doubts:-having: eee 


mind: of the court, asito: the.correctness-of its 

decision in relation to aelaim-for fruitsaince. = 

the inception of the snit, a-re-hearing:wasidi>. 

rected, senneen : ahiaSS: met a pana ot 

iesheamationtie Bheoy appear \cinas es, 

correctly decided, « ee ne why Pas 
‘The purchase was -miadé. inder-thefitety, — 

Civil Code, andtnust-be governed by:it: The: 


30th artiole of that work 480, declares;tbat ae 
the bona fide possessor must restorethe fruits . 


which he-reaps afterthe demand, Inshe-ease: oh 


of Daguin vs. Corin, we lately: devidedsthgt! 


this expression. of the legislative. will. was too 
clear and unequivocal; to. afford room for in; 
terpretation. - “8 Martingn,'¢, 6.0% Ai Sal 
a. point, however, acblaniif shales 
has been: raised 4m this: The'S41@uticleof: .— - 


the La. Code)'itiv said, givesithe-righttothe: °  o 


possessor iit good faith, tq:retain the property: 
until-he is paid for his'improvomeats;:and 


"uncilhe i paid for there, he is nit in-dotaal ae 


- Perhaps there might bé some: force inthis. + Ral 
position, if the defendant, 80 soow as\suiQwas: 
commenced against him, had offered to'sur-- 


f. render the property om being. paid. for his im- 


provements;- But, where he’ -resists shede- 





are 
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ae mand:of the-owner, pits his tite itinin end 
ee contests it; the plaintiff has vito dhuaiie 
/ Dewaxmox~ olaining :posséssion:on tendering the-valug 
Wonrant <hdcsiagpedions “At the time. the’pro- 
vision ia ramuetent 5 + NE 
3416 ‘article of the Lia Code, now makes: 
part of-our positive legislation, existed inour 
_ jurisprudence. . With a knowledge of its ex- J 
: istence; the law maker established no distine- 
tion between the possessor. who had placed 
. improvements.on the property, and: himwho —| 
i had not, and ercrcemee emeinecive: Ae 
‘Bweasinant-of ie Sie othe sets ings) | 
rye The’ defendant. was .not required to ren- 
der. an account of .thogehe. had reaped or, , 




















gathered, No, evidence ie.given..on the, part 
- . of the:plaintiff of the crops miade, .- We must 
therefore, recur to. the estimation given by the 

witnesses of the value -of the. rent. One 

swears it is. worth five. hundred’ dollars a, \ 
= * yeary'but the weight-due, to-bis-testimgny.is. © | 
“greatly. impaired. -by-,an acknowledgment 
_ drawn: from him, that he rents five times the 

quantity ‘adjoining, for two hundred. and fif- 
ty dollarsannoally. And admitting his lease,. 
which is for twenty: years, to be worth, as he i, 
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OF THE STATE OF LOUISIANA. 
states, two. thousand dollars, it would ‘still 





make the rent not quite one doll atid fity 


one hundred an” 
defendant since the institution of the‘suit, + 


Thesale at which thedefendant:putchas- 
ed, was madeto pay for’ a'leyee which the. - 
police. jury had- ordered on, the: premises. 
The court below,iby its judgment, decreed, 
that.the plaintiff must pay this sum- before | 


she recovered possession, The | correctness . & 


of the decision is: impugned on the ground, 
that the petitioner i is also obliged to restore oe 


the value of the improvements, and that the. - 
levee is included i in the estimation made of 
them. With the judge below, we'think the: 


“evidence shows the. improvements ° to be © 
worth two thousand. dollars, independent 
. of the levee, and that no érror was commit- 
(ed in directing the plaintiffto return money: - 


which had been applied to the benefit ofthe 
succession, under which the plaintiff claims. 
The improvements, and the money paid 


- by defendant, amount td two thousand ‘six 
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oe hundred “and eighty dollars. grins 4 | 
- a must-be deducted. two: years. and “eleven. 







‘Dosauvow onthe ‘rent=“two-hundfed andyninety-two 
wernt _, dollaréand sixty-six cents+ The balance is 
. ‘two sthousarid’ three hundred ‘and eighty.) 5. 

“s eno Aero rt | | 
wdollar:* So | 
| Itle therefore rdbied;-wajudzed and aaa” 
oe creed, tat the judgment of the dietict = 
_* court be aiidlled,; avoided “and’reversed, ; 
_ -atdit is fureher ordered; adjudged, aid de | 

4 creed, that'the® plaintiff do recover posses- = 
a stati of the premises set forth i in the petition, ‘ 
‘ and it is $ Turther ordered, that no writ issue’ 
3° nis, to ‘put’ the Plain tif i in possession until she’: 
a, \ pay: the defendant the sum of. two thousand 
ig three k hundred: and eighty-eight dollars and: 
- thirty. three: huodredthe of a dollar; it 


; rere 


decreed to Gabriel ‘Winter, for i improve- , 

- ments is paid to bim within two months from 
* - the date of this decree, said Gabriel | Winter 

— authorized to take out execution against 

“the plaintiff ,C, D. Donaldson for the same; 

5 _and it is furthet decreed, that the defendant 
_pay cons in both courts, 


. . ¢ 
. 











a * 
4 p | Ps hesammeet LOUISIANA. _ ie 
re + : £ Se i J 3: ; Sa 
ye ae Ee Wy apt Bae 4 é Yer, ST he te ke ty Fiabe re / k 
' ‘ ye POVDRAR os. AUR ee ae 






that a testator intended to Gepost ot ie ertycin - 
-eonformity. with the dis spas sitions of t Taw, 

* gable only.when the” digpositi ons of the te at 

‘so confused arnt uncértajn; that no’ e an be given 

» to them, and which would -of. ndcessity: ‘Teave the dis> 

- tribation of | hes § property t td the operation's ‘oft the Taw: : 





_ ‘ nacaaliti tec ofgapat ie. 
— a parish of Point Coupee.” paetiias 
i The phaicif a gti mane hh ts 


“i seeased’- ‘nephew ; ‘of te, late Julien. Popdee, 
y 4 claimed to be recognized as‘an: antversal | legatee = 
a undet thé will of her’ deceastd- grand uniele, a. 
7 which his nephews and. niecés wweresealfed 6. 

: the inheritanee . of, his succession.” 4: PRS eee 

ailibe. ‘Phe late“ Julien ‘Boyds "had bitoctephéae 

and eleven niects, peptic of bis Spelt, 
thers andonsister. *: / . ae aa ae 


- One of the rieplicws, the. father’ of fideitie, 

Mi A died. previous to: the date of ‘the will of Jus .. 
, 1 Tien: Poydias, rear ‘other issue but this: 
i -danghter Leoeadies « Aaih gael 5 es 
| - Phe sedidtor § in his “it ‘it abelirdst tht te. 


SY 


"has neither ascendaiits ior descendants. That 
he leaves onl eee: pee! thee 


Vor. F. a: are ies fe 
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‘ee op alapting nanan a euperac: and of his. 
pots 
Poxonas | oto these aliens nico acigemtiad 
Poroeas, tid wba “of his ¢state, after Yedicting the pes 
Bt __ ula legates described inthe wil Sued Sh 
sorts The» plaintiff: eohtended. that her daughter,’ 
en ne _-‘Leocadie, the grand 1 nicee of the. testator, ought 
td “to be comprised dmong hisuniversat legatees,on 
an equal footing, with his eleven nieces and his 
tee ey surviving nephew. Lee? 
a! claim was resisted by se weve oop 
ees A eas and the court below. gave judgment in 
Pra. igs. ) ‘their, favor. The plaintiff appealed. “4 


Bi. es. s Satara te: the, soot relied upon the 
ee ae Baeaagneat a ana 


! ae © La sonra ke voloit du testateur 
res J “il doit ; pas etre tirée dex conjectures eactrinse- 
OS 2 doit la:prendre di testament et des dis- 
aie . . positions qu'il renforme., Furgole, traité ”: 

eS. 8 eheatsvol. 2,.ch. z, Sece 6, p.'383.°. 0. : 
ee “We must, not decide from-one single, pas. 
tS ae! . |. ae ‘will, but by: combining’ what pre- . 
yee tipple, anid: follows, and. from. the whole tenor 
rag -, 3 “and contents; and . aftet, the i insteument has » 
an | been thoroughly examined, sifted and weigh. 
ars ae “ed in allits parts... Et. non eae. uno, versis testa- 
. | menti fis dici aportere,:sed ex. ontecedentibus 


” _ : a7 
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“et consequentibus: ‘perpetuoque tehore ef per- 
“‘petua continentia ejus, Scriptura omnibus a ge 
“partibus considérata, perpentata, a -Poten 
Ny Cujas vol.: y,cons, 51 i fol; 404, LaBar a “pe 
“en 2, ‘Under. the: name ‘of childretr are, epinpre oe " 
: hended not only’ the:children of ‘the fir'stdegree, | 
- but the grand. children. great grand” Ghildren, 
and all | other descendants in, the direct line. Sec. 
Louisiana: ‘Code, art. 43522, no: ‘VAS yhabero- 
rum appellatione nepotes et ‘pronepotes, eosque — 
qui ea “his ‘déscendunt: continentur, J. 220:ff-° : 
de-verb. sign ification: Merlin: fea ale’ tage t 
verbo enfarit. toma, ip. 621.: me 
The sdme, rule applies, whethee the testatot MS cs 
calls his. ownehitdfen | or whether it'ig a collate: . 
ral, an vncle for i instance, who speaksiof ‘the chil.’ 
dren of: his brothers and sisters; ‘or other: tela, oe 
’ tives, Furgole, tome 2, p- 4335 Merlin | 
Rep. de Jurisp. vol.'A, p.622, verboenfant and 
_ Merlin: ‘again quest. ‘de dfoit- vol 2;.Venbo en; 
’ fant, §t. where hereports a decree. of, the par- - 
 ament of Dij fon Of thé 9th December, which.is oa 
exactly in point “Les ‘dertieres volintés.sont . 
“susceptibles Pune interpretation, large'tt on | 
**doit' principalement sattacher 2. decowwrir . 2 
“quelle a etelg volonte du: testateur., In, fesia- ‘ 
“mentis plenins voluntites, testatorum. interpre ; 
“tantar as fe de. reg: dur: Ti were ora. 2’ 


aoe 
.. 


2 bn" . 
. ae 











gs anh 





, “casts IN THE SUPREME COURT 
arict. “ttionibus maxcime, sententia spectanda est efus 


> Ae ata quieas protuliss et I» 96 fide RT. a 
et Pa . traite des Donvtest. chap, t;-40e.4 8 ie “— AS 


pe : Porbeas , When'the, case is doubtful, itis ‘always to'be. 


- 


suppised that’ the testhtdr’ interided ‘to comply 
with the provisions ‘of the law and’? to ‘refer to Re 


Bs dubto, testator videtur 8 conformare cum 


legis dispositione: etad eam ‘se a st Boiite 
ad leg, Tauri. p. 79, m0. os 


Matai J, aiard thes pinion n ofthe 
. ‘court. 
“The. paint io thie case siolecegned’i ina 

. Bult, which was pending before the court be-- 

low,, bétween’ the’ defendants: and the testa. 

mentary executors, of the Iete! J ulien ri 
pe Meee 

_ She claitns ‘that ine dingo ‘nd an 


- shall be'admitted a as one of théuntversal le- ' 


- ateieet her grand uncle; who: died, leaving 
_ awill’or testament, by which his. nephews 
ad pieces are ‘called to the inheritance of 
the gfedter portion of his ducedssiont take 
‘by ‘equastiates, =< SS 
“Fhe court ‘of: probates pave futgeacal 
“agitia her ‘pretensions, from which the 7 98 
r éent! ‘wpeed was taken. * i 


ef 


. <a 


mam % 


) 
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 &The decision ofthe cause depends tnainly. = 
on the interpretation: ofconetruction which 
ought to begivento: thé-content of the testa: een 


ifreht, arid othe: degree of : ‘consanguinity:in As : 
which the claimant stands to het devensed> : ee 
relation; the testator. a rGhaet oe a 


~ The -clausesof the Shieemnn iil ‘ihe 
the.intention'pf the deceased initibordegic 
ced arethe preamble,‘ahd that-byawhich the 
testator disposes: of the: newer of his. 


property. : ato afte ter» # ? 
~ They are expel in a the-termt follow. 
inggas Fm, NY oh ye lg tae ved, ee 


After sinting the piles: of. hig-birth: and his s ae 
parentage;' -and. that, hie.was: never married, . 
the testator. declares *Feme troiwesaooir ni_- 
«“ ascendants: wi descendants, Sehai que: des'ne- ; 
“yous et nibces, eufans de mes trois froresy Mae 
“ gois, Godfroi ot Claude Poydras, et do mer seer aecret 
 & ainde, qui .8¢. sont martes ef du mariage ides 
* ealentenneenanne suadlitsravenic es 


4 eplbcn rion n neveu 5 Boajamin: Resi ha: pa x 
«“ btn propia de ke Pave aR » all | 

-“Coupée dansioéé Eitut de.16 Louisiane,” ge 
Immediately after this preamble, are find 

several epecifi legates; aed then te 


Sees cs 
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ae bequest. of all. Pe emePRAD: ar | 


o . 


-Poypras 
& An. 


e 


estate, which is thus expressed: 


: «Tous les legs susdits finns Pili 
\ prealablement payés ot aguittés, je lague a mes 


.  slevous et rioces existants et’ venus ‘des tharia- 


ges de mes trois freres ot de ma saéur susdits& 


Pidbebdésy la generalité des biens de toute nature 


+ queyje de laisserai ax: jour de mon técds en quel. 
“ que Hew. quidls sokent trouvés ou situés, les eta. 


 blissant “ines legataires universels; par portions — 
o ‘égulles entre mes dits neveux & nieces.” ° 


» The evidence of the case: shows that a 


ao ihe time of the decease of the testator, there 
werediving or: in existence; one nephewand 


eleven nieces, related to him i in; the first de- — 


‘ gree, children of his-three brothers: and one 
sister, also, the. present plaintiff aniece in 


the pecond’degree | who claims a ‘part: ofthe 
succession. as representative of her father, 


, whowas nephew toithe deceased Julien Poy: 
draey, and who. died before the testatory-and | 
before: the. opening of his succession, 


oh eupport ‘of: the: pretensions of the ap- 


‘ ~peliant, her counsel has attempted to: intro- 
duce several’, generat principles » and 
‘yaleé,i im relation to: the intérpretation of tes- 

? ramen As established by the mies, 3 


, . 
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‘French .and Spanish laws:—t. The intention » 
of the testator. must, be pursued, ‘rather than | / 
the literal: ‘meaning: of the words used inthe Power | 
bill—Voluntatem potius vam . 4 7 
taments: should: réceive'a folk eae fuvotable :, i. a 
construction—Pleniis et Benigne. ‘Si Theit 
whole contents: should bé carefully éxainined, - bt te. 
in connexien' with: the preamble, 4, ace”. “ee a 
ful cases, the interpretation of ihedispositions © «| 
should conform to the probable'intention of 
the testator.”. Finally, thet when’ doubis ex: 
ist,'the presumption is, that the testator in-. ’ 
tended to make his’ will, iti | conformity to tie 
| dispositions of law "relative to inheritanées, fe. - 
Quia in dubiis, testator videhir’ se: confor- pe 
‘mam cum Ths dein atone ee ms 
referre. : | 

These. bes of interpretation, appéar ‘te be "Tho ule that 


in' Agee cases 


proper, and are sanctioned: ‘by the ‘authorities the presumption 


», is, that, & testator 
cited in suipport. of them. But. it ‘would: he ‘ntendnd td digs 
difficult ‘to: find’ an “application Tor the last, Petty i contr 
unless i in a ease, where the dispositions of a. Siapouivions of 


‘the law jn ~~ : 


f intestacy, 
testamenit ayé so extfeinely confuse aind t in we a vagy 


certain, that. no. effect could ‘be given to t them ; ear BAe om 
which would of: necessity. | leave the distribu- tally a7e 00 a 


d.and:. uncer-, 


- tion of the: testator’s succeation to eo opera- ‘ae, ae aoe 


tion of law. ak 3 Mot) Se 
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r ity In order to produce.a favorable effect, from, 
en ' thejapplication of these principles, tothe cause 
, Renae of his client, the counsel has attempted, with 
| ai > great;research, force and i ingenuity, to estab» 
as and = lisbsithiag the will now under consideration, ia 





whieh would. of a¢ Jeast-doubifill, in relation to,the persong:in 


te Aegan, tended by the: testator to he his,general. lega- 
a wen of tees cand ‘that, in construing. the. words by 
which they § are desigriated, according to their 

- most extensive mecning,. the appellant i is ehe. 


rality of the property le left, at his decease by 


the testator, with his nephews ‘and Aieces in 


the first degree, To sipport these propos. 

tions, authorities are adduced. from the Ro- 

man and French laws, by which it. appears, 

| ‘that the. words “liberi, ” in the Latin, and. “en. 

_ fans,” in the. French language, comprehend 
‘grand children, down to the. latest generation, 


i. “ eS : im a legacy made: to his ebildren: by a testator, 
Slade id And. asa cofollary to this: proposition, t the 


i - ie vag conclusion iginduced, thata clause’ ina will, 
ie ae by which nephews and hieres, the children 
“Whe, $e ta of certain brothers anid sisters, are ¢ constituted 


i. universal leguees, ‘will 1 ond to ans ne- 


titled.to. take.an equal portion of the gene. 


nm arts ai * as as well as theimmiediateor proximate descend- . 
Pas Pgh * ants. sof their parents; and would be embraced q 


Ay 


a, he 


as ‘ 


siete 
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phews arid nieces, per stirpes. “This may be fa 

all true, according to  juit interpretation’ of x 
| those laws, in eases where ‘no ‘words of re- 
striction have been wi wove ‘testator Ap® the. 
dispositibris oF his wilt. But these’ Tatws ‘ike 
|. withoutfoiGe or' effect th this couitly, Rept 
| so fat’div tides “dectatatiolis ‘eotiform WHE = 
principles’ of nathral right, as reéoghived by = 
the reasonifig power’ ‘of'men. “THE transmis- 
Si sion of property: from the owner, ddissa mor- 
SeTe. te, whether by téstdnient of aétording to | pro- 
visions of law, when ifi a. direct of collateral 
line, to his felations, is the creature’ ‘of thimi- 
cipal regulations, produced by tiene 








decordirig to the “will of its Aegislarors” Th 

the present ease; we have béen: favored with - 

but few quotations, from ‘the laws of Spain, or 

- our own legislative enactments, onthe’ part of 

| a the appellant, and. these’ relate prinicipally’t6 ‘ 

el the distribution of successions ab intestatts, 

We are, however, called | on ‘to’ pive an infer- 

| _pretation’to a testament, and ‘must endeavor, 

| from its* expressions, to ascertain the-inten- 

Y _ tionsof the testator. The parts of the, insitu- 
ment, which have reference: ‘to” the‘ ‘present 
contest, must be construed i in connexion and - 

VOL. Ls 21 


































CASES IN THE SUPREME, QOURT — 

5 Bite, meaning and effect are to be given to all the 

"words shergin. lithe ording 10 

; legal, ‘acceptati ey sb amp —— ty os gain 
«An she-7th Part rtida,, tit. 

concerning the igni 








« facedor del testamento, deben ser inten, 
“ didas manaente, agsi come illas suenap, 
te non sedebe ¢] jugador partir del entende 
“ miente dellas ; fuerus ende, quando pare. 
+ ciere ciertamente, que la volyntad del tes- 
“tee Fuere bre qe mplliicwn ley pelts 
™ bros que estan escritas.” fy Sigs 
-Accotding to this:rule, in anderiajning: tbe 


ted to depart from the plain ahd literal mean- 
ing of the words used by him. 


sumtionibus, conjecturis signis et indiciis, 
que circa ultimas dispositiones,et volentates 
. morientium versantur, in Book, Presump. 
tion 94, No, 15, declares his opinion, .that 

- when, in the state or place (in civitate et loco) 










testament shall be understood, according to 


lowing rule. is laid, downy. in relation to the fl 
interpretation -of wills:—“Las, palabros del 


intention of a. testator, judges are not-permit 


- Menogehins, in his Commeéntarius de Pre- 





: 





where the testator disposes of his property, — 
there exists alaw or statute; that wordsefa | 








- 
—— : ‘ 
sama” we 








s THE nie OF — 





This opitiiod ‘i is in shear wildness | 
found in his Book'of Couwnsela of Responses, 


ad Conjeilivim' 218/'Nos. 15 & 16, given in: 
relation to the very law of the Partidas, above 


cited. If this tule of interpretation, be appli- 
cable to the dispiite’ between’ the ‘patties to the 
present suit, (and that it is, no ‘doubt’ can We 
entertained;) the question arising‘on t thé tes- 
tament of thé late Julien Poydras, must be 
décided ‘in’ favor of the pretensions of the ap- 
pellees, even admitting that no words of ré- 
striction'were: to be fourid’-in the instrament, 
limiting the bequest to'his nephews and nie- 
ces in the first degree; for the samé ‘princi. 
ples’ should prevail, in this’ respect, i in cases 
concerning the interest of collaterals, as in 


those which concern’ that of descenidants, 80 


far as’ by law they are placed ‘on the same 


footing. But, in our opiition, the will does. 


coniain words, by Which the intention of the 
testator, was evidently to confine the general 
legacy, to be divided in | équal | portions amongst 
his nage and nieces of the e first degre 
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In the preamble of his will, he describes 
the situation of his. relations, who. ‘alll resided « 
in France, with the exeeption. of his nephew, 
Besi. Forde aes. to the knowledge 
ich he had of them, Hesays, they were 


‘ A. ree ath and. nieces, ‘children, of. -his_ bro. 


thors and one sister, borne to them. in mar- 


‘riage These nephews and:ni¢ces, existing 


and produced by the marriages: of his bro- 


thers and sister, (Venant des marriages, Sc.) 
he constitutes universal legatees of. the resi- 


due of his estate, &e. ; 

Now, it appears to us, without doubt, that 
the whole context of these two clauses of the 
will, (which constitute the only part. of the in-. 


‘Sstrument applicable to the present contest,) 


limits the legacy. to the ‘children of his bro- 
thers and sister, who might be in existence at 
the time of the decease of the testator. The | 
degree’ of relationship of the persons, to whom 


~ the testator intended to extend his beneficence,. 


is fixed. and certain, and beyond. that degree 


‘it Cannot. be extended, eyen according to the 


 Thost. liberal interpretation, authorized by the 


een 


Roman and French laws,. relating to testa- 
mentary ispecies, . 
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_ It is, therefore, .orderedy: ys od: 
decreed, thatthe judgment the court of p 
| heen be acd sith comes ei insta btw 
: 4 ex ie py ‘ait vy 
, . vie os ‘won § a. .— i 
iad 5 4 a hase een 
“The cantinapees of ‘an exe cutor’s 
probate judge, after the expiration er 
bles him to ‘majhtain afi action.“ 
“A survey made before any applicationto the 
ish government be ae: in evidence veo 
forms part 7 the ils 
“Apraat from the court, of hei zh 
trict, the judge of the, second presiding... 


‘This suit was brought int the ‘usual form of 
a petitory action, in ‘which. the plaineitf ‘set 
forth the title of his testator, and ‘claithed to're- 
cover a certain tract of land described in his | pe~ 
tition from the defendants, as ere a0 
right, f 

The deféndanits: fn their ankwet, denied spe 7 
cially that the Plaintiff was excbutor of MeEvoy; 
and set up title in thetnselvés to the premises: 
the answer concluded with a'prayer,’that ifthe - 
plaintiff’s title should be decreed to” be’ better 
than the défendants’, the latter might have judg. 
ment against the plaintiff for: three “thousand 
dollars, being the value of the i inipeoveniea ate 5 
upon the land * 

















CASES IN: THE-SUPREME*COURT 
i Ep first: ‘troduced the: ‘wills et 
Wyte year, ‘Secoualy, labore of the, land c com. 
"missioners, dated iq 1820... And:thirdly, the 
Spanish recommendation, dated i in 1806, upon 
_ vlc the’ eeifcaté ta8lied, 

‘He then, to show the location of the land ie 
ed-undet the certifieate, propounded to Nathan 
Allin; ‘the® ‘following’ ‘questiohi. “Were you 
present on any occasion when land was survey- 

ed undet:’ the Spanish government’ for James 
McElroy; if 80,’ state whether the land so sur: 
veyed was situate within the parish of St.He- » 





lena;,whether | lines were marked at the time. of 
survey, and whether the defendants are now in. 
possession of the’ land included in those lines?” 
In answer to this question, the witness proceed: 
ed to state, that he was a chain carrier when 
lands, were surveyed i in St. Helena, for James 
McEAcory in 1804, and having said thus much, 
was,on motion of the defendants’ counsel stop- 
ed. by. the court, on the ground that the wite: 
nessicould not prove a location of an earlier date 
tham. the; Spanish ‘recommendation dated in 
1806. To. this,opinion of tpe court the plain. 


tiff excepted, There wis judgment for the de- 
fendants in. thie ‘court —_ and the plaintiff 


appealed. 
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_Workiion,. for Sseeriinng tee i 
lowing points... ioe ¥ va ay tan? ante’ 


1. The’ evidence he in i 
to have been beard on: : 
wa aaa troupe 
of pacers e same ot 
"been sustained, ct eveall F 
ladependent 6f't that evidence there Pes 
cient testimony on record | to enable the plain- 






nates 


tiff to’ recover, viz: ‘The Spanish recommen. 


dation and the certificate of the land. com ‘is- 
sionets ofthe United Safes, © fonts ort rege 


7 : fs sk Mande! sti 
‘Aleabies vont ie (ab epeet tt on ths pret 
The plaintiffwas no ae executor, the wri: 


was probated, in 1821); anid ‘the ‘suit commenged 
in 1827—the ‘year h had. expired—C, Cc. 244, 
art. 166—C: Cc 246, art. 173—Johnson ys. 


Brent, 3, i, s. 601—La. Ce, iste, — 


1652. 
2° The testimony of Allen's was 2 propety re- 


jected as to thé survey in 1804, the  commence- 


+ A 


ment of the title being 1 in 1816." 


Poaren, J. delivered the. opinion. 0 vt 
court, This is a. petitory action, in, which: 
_ both parties set up title t0 the premises;.there 











4 
i 
: 
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vas 





>. fendants, and the siding fap 
i “Theamertna pn ener 
= tive, ‘character of the plaintiff, It appears, he 
was duly appoi inted executor of McElroy, and | 
teThe contin = tinge a day had. expired, from 
sor fur — a the succession until the com. 
So of OO tose mencement of the suit, the continuance of the 





yA tables executor’s fanctions.by the judge of probates, 


to maintain 


‘anaction enabled him ie commence, and Aaniniain this 


action. e 
On‘the ‘Gial of the. ‘ginse, the Biakedoe for 
plaintiff introduced a witness to prove, that 
previous to the testator having made any ap- 
plication. to the Spanish goverdiment, for the 
land now in disp ut » he; had, caused a survey 
of it it to be made, This ‘testimony \ was object- 
ed to; on the ground “that ne location of aa 
eartier date, than. that of the Spanish. recom: 
pa could be given in evidence,” and 
e objection ' was sustained, and as we think, 
Bh ai by the court, 
) “What would have been the effect of such - 
evidenee,. when received, need not be: stated, 
- nor indeed ‘could ‘it be ‘well known, until the 
"merits of the -éase were examined, But if 
the boundaties of the land, the'identity of the 
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premises, or the right derived fromi first POS- Eastern’ District. 
April, 1830. 
session, were at all questions in the cause, a ney 


survey made, even-before an application to — SW?7. 

_ the Spanish government, was proper evidence, “Err. 

as making a part of the res gesta.. - A survey made 
It is therefore ordered, adjudged and ae. Whe or ore 


creed, that the judgment of the district. court —_o- 


be.annulled, avoided and reversed ; and it ig ve" in evidence 
further ordered, adjudged ‘and decreed, that = of the res 
this case be remanded to the district court, 
with directions to the judge, not to reject 
proof of the survey made by the plaintifi’s; an- 
. cestor, previous to his application to the Span-. 
ish’ government; and it is further. ordered, 


that the appellees pay the costs of this appeal 











—— . 


GRAINER vs. DEVLIN: 


_ The proper time for settling a oustion of peivliage 
is upon filing a tableau of distribution. : 

Where the existence of a debt is at issue, the plain- 
tiff may proceed to establish his claim notwithstane 


ing the insolvency of his debtor. 

Where a cause is transferred, testimony taken in 
the court of the first instance is admissable in that, 
to which it is transferred. 


Appeal. from the court of the parish. and. 
city of New Orleans. 


VOL. I. . 22 
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Eastern District’ The plaintiff sued out a writ of attachment 
April, 1880. 
ww against the property of the defendant .on the 
Gaam= ground that he had clandestinely left the -_ 


vs. 
_ Devine never again-to return. 


_Pending a rule to show cause 5 why the at- 

'. tactiment should niot be set aside, the defendant 

- ” getumed to the state, and made a voluntary sur- 
render of his property in the parish court, to j 

which tribunal, the attachment” was transfered 

from the district court, where it originated.— 

Or the trial of the rule in the parish court, the 
defendant in the attachment, offered in Evidence 
the deposition of witnesses, which had been 

taken in writing in tlie district court.“ T’o the 
reading of these depositions; the plaintiff ob- 
jected,.on the ground, that the cause being 
transferred to the parish court, asa court of the 
first instance, the judge was bound to hear the 
testimeny from the lips of the witnesses, unless 
- prevented by unforeseen, circumstances. The 
objection was overruled by the court, and the 
plaintiff excepted. The attachment was set 
aside by. the parish court, and the phaintiff: ap- 
/ pealed. 


Eustis, for appellant. 














OF THE STATE OF LOUISIANA. 


171 


I. The continued absence-ef :the defendant, xastern Dida. 


is the best evidence of his intention to absent 
himself permanently. > 

2. The application for the’ benefit of the in- 
solvent laws of New-York; shews an intention 
to remain there. 


Conrad & Pierce, contra. 


1. The defendant i is not properly: before the 
court. The plaintiff could not, after a surren- 
der, continue his suit, either. against defendant 
individually, or against the syndics of the cre- 
ditors. ‘ He should have waited for the filing of 


the tableau, : 
2. The attachment was quashed, by the 


surrender ‘ipso Sficto. 


Porter, J. delivered the opinion of the 
court. This case commenced by attachment 
in the court of the first district, and the de® 
fendant, subsequent to its institution, having 
become insolvent, ‘filed a petition against 


his creditors in the parish court. ‘The-cause 


was, transferred to that tribunal, and cumu- 
JaéeSwith the other’ proceedings in concursa. 
| While the suit was pending in the tribunal 
bifore which, it was instituted, the defendant 
tok a rule on the plaintiff, o shew cause why 


April, 1830. 
Shad 
‘GRaInER 

v8, 
Davurn. 
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re Diatriet. the atiachment should not be setaside, “ Be- 
wy-~ fore this rule’was disposed of,-thé ‘case was 
Gnarwzr transferred to the parish court, and the parties 
Devin. — proceéded’to try it there. The judge was of 
opinion, the attachment must be set aside, and 
the plaintiff appealed. , 
The existence of the original debt. is not 
disputed, and if the enquiry had no other ob- 
ject, but to ascertain whether there extsted a 
privilege, in consequence of the attachment 
levied, we should say, as we did in the case of 
Astor vs. The Syndics of Saul, that the pro- 
The proper ner time of settling such question, would be 


time for settling 
a question of 
Privilege sup on the syndic’s s filing a tableau of distribution. 
ling a tableau of 
— But in the presetit instanee, more is put at 
issue. Ifthe attachment was properly brought, 
the estate of the insolvent is responsible for the 
- cost incurred in sueing out the'writ. If it was 
here the ex- o 
istenee of a debt ‘hot, the plaintiff must pay them. ‘The exist- 


is at issue, the 


plaintiff may pro- ence of a debt is therefore at issue, and we 
ceed to establish 


> hee have more than once decided, for reasons 
cameey of his which need not now be repeated, that in such 
a case the plaintiff may proceed, notwithstand- 
ing the insolvency, and ‘establish his debt.— 

4, Martin, n. s.632. 
When the causé was on trial in the parish 


court, the defendants offered in evidence, cer- 
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tain depositions, which -had been taken and mae peat nai 
placed .on file in that ofthe diswict . ‘The an—w 
plaintift objected to their.,introduction,.be- Gatw=x 
cause the judge who. was to try the cause; Dsvzaw. 
should hear the testimony from the witnesses, 

unless prevented by some unforeseen circum- 

stances, We think, with the judge below, that 

the testimony was admissible ; ‘that the cause Where a cause 


transferred, 


was transferred from the one tribunal to the testimony taken 
in the court of 


the first instance 
other, as it stood in that where it originated ; j the fist insta ce 


and that whatever were legal proceedings, that to which the 
case is transfer- 
and legal proof, in: the latter, did not cease to red. 
be so by the transfer, 
"The attachment was obtained, on an allega- 
tion, supported by the. oath of the petitioner's 
agent, that the defendant had left the state, 
never again to return. - He did return after- 
wards, but we think with the counsel for the 
plaintiff, that this circumstance does not ne- 
cessarily shew the allegation to be ‘false, on 
which the writ was sued out.. : We. haye, 
however, given to: the evidence an attentive 
consideration, and we are perfectly satisfied, 
that when Devlin left the state 1o.go to New- 
York, he had the. intention of returning, and 
that the atathutens was as improvidently taken 
out. or 4 
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bay Plats, It is therefore ordered, adjudged and de- | 
od creed, that the judgment of the parish court 


be affirmed with costs. 
Sen me Ee 
" PRADOS os. HIS CREDITORS. 


On an appeal, the supreme eourt will examine the 
facts as wellas the law of the case, and whenever 
their conviction is entirely opposed to the finding of 


, thejury; the case will be remanded. 


Anvappeal lies from the verdict ofa jury on an issue 
of fraud in cases of insolvency. 


 Aprzat from the court of the first district. 


This was.a case in which Arcenauit, a ook et | 
tor of the insolvent, opposed his discharge on ~~ 


an allegation of fraud in the ‘surrender of his 
property. ‘The ‘cause was tried by a jury ia 
the court below, who acquitted the defendant 


of the charge, and the district court upon the ” 


finding of the jury, dismisséd the opposition 
and granted a discharge to the insolvent. From 
this judgment the Cppoaiig creditor appealed. 


Canon, for appellant, urged the following 
points. 


£. The right of appeal in civil cases, where 
the demand i is above three hundred dollars, is 
given by the constitution and cannot be abridg- 
ed by the General Assembly. 
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- 2, As'to the meaning and definition of fraud, » Banern Distt 


see art. 3324 C.C. and acts of 1817, sec. 18, 


23 & 24, regulating the surrender of property Paapes 
$. This court will set aside the verdict’ of a #* Cassireds 


jury when manifestly cena or eK: 
Seghers, contra. 
1, By the’ feovialesibial’ the act relative to 


the voluntary surrender of property, and for: 


the mode of proceeding, approved. February. 
20th, 1817, the jury are the sole judges to:de- 
cide‘on an accusation of fraud brought against 
the insolvent: sec. 18, 20, 21 and 27 of the 
said act. Rs 

2. The jury are proper pane of the oro 
bility of witnesses: 2 Martin n.'s. 377. 

3. Ona question of facts the verdict of the 
jury. will not be disturbed: unless: it evidently: 
appears contrary toevidence.. Cole vs. Loui- 
siana Insurance Company, 2 Martin, n. s. 265. 


Maruews, J. delivered the opinion of the | 


court. This is a ease in which the opposing 
creditor charges the insolvent with fraud and 
simulation in the surrender of his property, 
by the introduction of false and feigned cre- 
ditors on his bilan, for the purpose of cover- 
ing his estate, to the injury and prejudice of 
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Eastern District. those who, are ‘bona fide. 'The. cause was Bf 


aie submitted to a jury in the court below, we 9 
Paavos by their verdict acquitted the defendant of the yy 
He Caxprrons charges brought against him. Upon which. 
a judgment was rendered, ‘dismissing the 
opposition of the complainant and granting a 
discharge from his debts to the ceding debt- 
or, in conformity with the art. 2173 of the 
_ LE. Code. From this judgment the opposing 

creditor appealed. 

"he fraud charged upon the insolvent has 
reference to two debts acknowledged by him, 
one as due to his father, Manuel Prados, and 
the other to his brother Francois. The evi- 
dence by which the genuineness and justness 
of the claim of the latter, as well as his right 
to certain ‘slaves, said to have been bought 
from his debtor, is attempted to be supported, 
consists of two authentic acts, one purporting © 
to bea mortgage on, and the other a sale of 
slaves, to the creditor. The first was made 
on the 16th of April, 1828, and is expressed 
to have been given for the purpose of securing 
the reimbursement of 6,000 dollars, which 

the mortgagee had previously deposited in 
the hands of the mortgagor. The act of sale 
was passed on the 23d of April, 1829, of the 
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a feo number of the slaves whieh"had been 


|) pteviously mortgaged, and the consideration ox 
|» “or price stated ‘to be 4800 dollars, a oni 

the sum which had been placed in. deposit * Hus Craorese 
with the vendor,and which he was.unable to 


reimburse, "The cessio bonaruan was bind- 

ing on the 15th May, 1829. Several witnes- 
ses were called: to prove the truth of this de- 
posit; which they did in express terms, and 
if they ought to be believed, the verdict of the 
jury is correct. -But from facts’ disclosed by 
the testimony adduced in support of the alle- 
gations of fraud, we thitik the story .told by 
these witnesses by no means probable. “Aind 
taking into consideration the relationship of 
some ofthem to the defendant, and obgeure 
character of others, we are compelled to’ de- 
clare, however reluctantly, that we do not 
believe them. ‘One is the brother of the in- 
solvent, and Francois Prados, whe is alleged 
to be a partaker in the fraud—another,. the 
insolvent’s. concubine; and a third a ‘person 
without honest - ‘émployment, as appears by 

his own. aepomeeceonanne! in the, cross inter- 


““, rogatories, 


This court has been in the habitof see On an appeal, 


supreme 


escence in the verdicts of juries. in. relation to cout tesa 


VOL. I. ou .23 
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Diaiot mater of fuet generally, ‘and particularly 

Sion allega 

a and! formed “the gist of a, ‘controversy; but 
He Cstsrron? aeegrdirig to. its constitution, we are bound 


ing th ct thetiow to weigh testimony on an ‘appeal—we are 


fthe case,“and 
Neg compelled insofne measure to examine thé 


st > onal’. faets'as well as the law: ofa ease; and whens 
the findingof the 


sol 


wee eae Coriclusion of. a jury on the evidence, our res: 


| es , pect for their verdict must yield tothe claim 

| ' ‘of right’of the party injured by its finding. In 
such cases it is generally proper to submit the 
causé to. a second jury; which we have been 
in‘the habit of doing, . : 

git appeal aon The power to do ‘his in the present suit, is 

by of a jury, on an power, denied by the defendant. He’ claims 


issue of fraud, in 


"ey. 


is true, that the loss of privileges and the pe- 


ed by the act of 1817, are very severe; but 


done to particular individuals, in which the 
State takes no part in the prosecution of thé 
delinquent” The charge of fraud. arises out 
of a civil proceeding—is one of its incidents, 


tions of fraud have ‘been mate 


Gay on the, oc VEE our conviction: is entirely opposed to the 


eases of insqlven- the benefit‘of acquittal to the same extent as’ 
if it had beenin a criminal prosecution. Ft » 


baie ag 


me Pe os 
eee Ca 


Ralties consequent on-a conviction of. fraud, 
committed by an insolvent debtor, as prescrib- 


they ‘are inflicted’ in' consequence of injuries 
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4 i and subjected.to revision by the court of ap- mae 
I peals: and unless the'act expressly’ makes the — 

©} >) verdict of a jury conclusive, when. favorable - Bi Moyas Eo 
to a defendant, we know of no general prin- = Cusoivens +e 
ciple of law cohtrary to the propriety 6fgrant- & | 4 
ing anew trial." The provisions’ of the act © 
referred to-aregilent as to the effects of a-ver- . . A 
dict of acquittal—-they-only establish the: dis i. e 
abilities and penalties which are to be @‘con- Se 
sequence of conviction.’ ‘We therefore ‘¢oné 
clude that nothing’ has been shown in the pres 
sent case which ‘inakes it iatipropes to’ remand 
the cause to be tried de novo. 


. 





It is consequently ordered, &c. thas -* 
judgment of the district court be avoided, re- 
versed and annulled; and it is further order- 
ed, that the cause* be sent back to said-eouss 
to be again tried, ee. 
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CASANOVA’S HEIRS vs. ACOSTA § AL. 


* Where property of a, succession has passed into. 5 
the hands of third persons, the courts of. ordinary } 
jurisdiction, not those of probate, must be resorted 
to for relief. ; 

Where the inventory is false and fraudolent, allpeo- 
ceedings growing out of it “_ be set-aside. 
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1880 commen when in truth’ jt.was not, must be regarded 

a6 sé" Ga. as a disguised donation, and consequently null and 
eve. vo id. . 

Acowra & at Aprgat Sots the court of probates for the 
parish and city of New- Orleans, 


+ 


ta, who.is.thei¢ mother and tutrix, made a 
fraudulent inventory of the property belonging 
. tothe succession of their father. That a house 
and lot at the corner of Dauphine and Ursu- 


property. That she concealed other effects, 
and that the property inventoried was apprais- 
ed below its-value. — 

By the advice ofa family meeting, the com- 
munity property was adjudicated to the mo: 


wards sold tosAregno, who was made party to 
the suit, three slaves. Aregno pleaded to the 


ed the plea. . The plaintiffs prayed that all pro- 
ceedings predicated on the false inventory, as 
well as the sale to Aregno be set aside, and de- 
clared nulland void, jand further, they prayed 
for interest ‘onthe money retained fn the hands 
of the defendant, and for the rent of the house 
and lot which had remained in her possession 
since the death of their father. 


“ee ‘The. declaration of wteatater that property was. A 


ie * The plaintiffs alleged that the defendant cals Ry 


line-streets was inserted in. it as community. 


ther at the: price of estimation, and she after- © 


jurisdiction of the court, ‘and the judge sustain- 





wields, 
iii 


— 
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m 


-Casanova declared in -his last will and testa- moh aoe 
ment, that the house.and, lot was community panty 
property, but the evidence ‘was conclusive that inaaer ‘eed 
he owned it prior to his marriage, : cand it -was aioe an. 
further established that the defendant had: con- 
cealed effects .of' the. succession mang to 
the sum of $6131. > . 

The court refused to set aside the adja 
tion and’the plaintiffs appealed. ~~ ; 


ye 


_ Seghers, for appellants. 


1, The plaintiffs’ father was possessed, wii 
to his marriage, of the lot of ground with .the 
buildings thereon, which after the dissolution{of 
the marriage by his deat h, devolved ‘on Saas 
plaintiffs... 

2. Their father however declared i in his last 
will, that all his property was acquited during 
the marriage; ‘the plaintiffs contend that'this 


was a disguised donation to-his wife, and that ee 


as such it is null and void. 4 Civil ea 


page 258, art. 228 
8. Should it be held as an indinect donation 


‘only, which the plaintiffs .by no means admit, 


but on the contrary maintain itto be a disguis- 
ed one, then it would be reducible Rot. ta 1-5 
but to 1-10 only. Old Civil Code, page 257, 
art. 222. 
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nage cee 4. The procecdings in the court of probates 
ere upon which ‘the adjudication. of the common 
waren © property, to the mother of the plaintiffs was ob, 
Acogra & ax, ‘ined having proved erroneous, and founded 

- on false and fraudulent’ statements, are altoge- 


| sustained i in any part thereof, 


“De Armas, for Aregno, 


The court of probates shad ho jurisdiction in 


- = * 
° 


- thé validity of titles and the assessment of da- 
mages. Deveze vs. Plicque, Martin’s reports. 


’ Porter, J. delivered the opinion of the 
* court. This action is brought to annul and 
set aside the proceedings had in the court of 
aa probates'i in relation to the succession of the 
| plaintiffs’ father. They allege that their mo- 
ther, who was their tutrix, made a false and’ 
fraudulent inventory of ‘the property: that a 
house and lot,was inserted in it as community 
property, when in truth it belonged to the 
husband: arid that: the -other property was 
appraised below its real value.’ ~ 


Since the opening of the succession, three 
slares, making a part thereof, have been sold 





ther null and void, and they cannot therefore be 


ae * 


this case, inasmuch as it wasa case involving 
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- he-is made a party to'this suit; and the plains 


» inhis last will that the real estate belonged ‘to 
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by the tutrix to one Aregno. | By the petition Restore’ as 
tiffs demand that the sale’te him be annalléd Herng!or Gas 
and declared void. = 


‘He pleaded to the jurisdietion of the court, areed 
and the judge. sustained the plea. In doing we 


a of ordina- 


ted. If property belonging to,the sobession "7, jwisdiot er 


has passed into the hands of third ‘persons,the mene must be re 
courts of ordinary jurisdiction, not those 7 of lief. 


probate, must be resorted to for relief, ; 


The debaduat: as mother of the plaintifis, » 
caused an adjudication of the property in 
community to be made to her at the price’ of 
estimation. The plaintiffy contend. that this 
proceeding, as well as others predicated on 
the fraudulent inventory must be set’ aside. 
The judge of probates was of opinion the evi- 
dence established not only that a house ajid’ 
lot which had been considered common "pro- 
perty, belonged to the father of the. petitioners, 
but that other effects had been concealed. by 
the defendant to the amoutit of $6131. He 
refused however to set aside the'adjudication, 
on the ground that the fathet r having declaréd 


at at Acopea: te 

Where property..." * 
d into’ 3 
hands of | 
“so, we are of opinion no. error was commits, third persons,the 
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Eastern Diatrict the commiinity, this declaration amounted to 


April, 1830 
Pe 


a donation — wife of one havens subject: to 


Herrs. o¥ Ca- reduction.’ 


ee 


“acorns, & AL. 


We think the judge erred: by the ninth 


_ law of the sixth title of the sixth Partida, the 


heir who made.a fraudulent inventory, was 


obliged. to pay double the amount he had 


> eoncealed, to those entitled to any part of the 
_ succession. Op this law the better, and more 


generally*received opinion of the commenta- 


tor was, ‘that the’ inventory and proeeedings 
growing out of it were not null and void, be- 
cause the statute had affixed a penalty and did 
not declare that nullity, should be a conse- - 

quence of the fraudulent conduct of the heir, ‘ 
Whether it was on the provisions of this law © 

(which were in force at the time the inyentory, 
was made) the judge of probates came'to the 
conclusion announced in his judgment, the 
record does not inform us. We do not how- 
ever, think they sustain jt. The law of the 
Partidas. inflicts a severe penalty, and accord- 

to the ordinary rules. of construction eannot 
be extended to other persons than those nam- 
ed in if, yiz. heirs. :'‘The mother of the defen- 
dap ig in thei instance before us, acted gither as 








he 
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he 
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their tutrix, or as a partner in the community Raster District 
of acquets and gains, and in neither of these “Gn-w 


ae we ae aaa FCA. 
capacities can the penalty, to which the heir ora 


is made subject, be enforced against her, Fee, 0. 
brero p. 2, lib. 1, cap. 1, sec. 4, nos, 146 and wie: 
147. | ) . 

Itis on this consideratior?probably, the pé- 
tition does not ask for it. Butif the mother 
js not liable to the penalties inflicted on the 
heir who makes a false inventory; neither 
can she claim any of the consequenées which 
might follow, were she subject tothem. Her 
conduct must be examined in relation to othe . 
er rules than those growing out of the parti- 


cular enactment. ‘Tried by these rules, we y.ntory is faleo 


have no doubt the whole proceedings were °1° oreanaliegs 


null and void. The inventory was fraudulent Sr pec? nen 
and false, and being the foundation on which 
all the proceedings were had, it follows the 
adjudication to the mother must be set aside, 
Febrero p. 2, lib.3, cap. 1, sec. 14, No, 500, 
Curia Phillippica verbo sentencia, no, 12 
p. 744. ; 


The next question is, the correctness of the 
judge’s opinion, that the declaration in the tes- 
tament, of the house and lot being common. 


, property, amounted to a donation to the wife, 


VOL. I. ‘24 


When the in. 
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Eastern District. 


ope aig 
Herrs or Ca- 
SANOVA 
v8. 
Acosra & ar. 
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which: was not void, but reducible to the por- 
tion he might have given to her directly. The 
228 article of the Old Code, p. 258, provides 
that husband and wife cannot give to each 
other indirectly beyond what is permitted by 
foregoing dispositions, which permits them to 
give directly,—afd then proceeds to say ; that 
all donations disguised, or made to persons 
interposed, shall be null and void. . By the 
first clause, a ,violent presumption is raised: 
the law @ntended they might give indirectly 
to a certain amount, and the second would 
appear to positively prohibit it. It is difficult 
to make a satisfactory distinction between in- 
directly giving, and a disguised donation. In- 
deed, were it not for a subtile distinction ex- 
isting in the Roman law on the subject, and 
in reference to which we presume this legisla- 
tion was made, we'do not see any difference’ 
in the meaning of.the two expressions. But 
the Roman jurists distinguished: according 
to them, if the advantage conferred grew out 
of, or was incident to,a real contract, which 
had not exclusively for its object the bestow- 
ing an advantage on one of the spouses, it was 
reducible; but if the agreement was entirely 
simulated, and had in view alone the confer- 








et 
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e 
ring a benefit on husband or wife, it was null Egsters: District. 


and void. In the instance before us, the de- 
claration of the husband, that the property 
was common, when in truth it belonged to 
him before marriage, can be regarded in no 
other light than made in the sole view of con- 
ferring an advantage on his wife, as disguising 
a donation, and we therefore conclude it was 
nulland void. Pothier contrat des donations 
vol, 2, cap. 2, art, 1, no. 78: Digest. lib, 24, 
tit. 1, law 5, sec. 3 

The petition contains a prayer for interest 
on the money retained in the hands of the de- 
fendant, and for the rent of the house and 


lot, which has remained in her possession 


since the death of their father; but there is no 
evidence on record to show the value of the 


April, 1830. 
Ow 
Heirs or Ca- 
SANOVA 

mm) eee, 
Acosta & At. 
—— 

The declara- 
tion of a testator 
that property 
was common, 
when in truth it 
was not, must be 
regarded as a dis- 
guised donation, 
and consequent- 
ly null and void. 


rent, nor any in relation to the expenses of the — 


minors, nor whether they have been support- 
ed by their mother. The cause must be re- 
manded for proof on these matters, 


- 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the probate court 
be annulled, avoided and reversed: and it is 
further ordered, adjudged and decreed,. that 
the cause be remanded, to be proceeded in ac- 
cording to law, the appellees paying the costs 
of the appeal. 


oe 








Eastern D'striet, 
April, 1830. 
Pryw 


McDonovuctn | 


vs 
Wincugster. 
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MDONOUGH vs. WINCH ZSTIR. 


A proposition does not become an agreement until 
the party to whom it is made accepts it, and it must 
be accepted precisely as made, unless the proposer 
agrees toa variation. 


Appgat from the court of the second dis- 
trict, the judge of the fourth presiding, 


, This Suit was instituted on the 13th May, 
1828, to recover from the defendant the amount 
of his promissory note. The plaintiff intro- 
duced in evidence the note and protests also a 
letter of defendant dated 10th October, 1825, 
proposing to plaintiff to renew the note; one 
half payable in the month of December, 1827, 
and the other half in De cember, 1828, bearing 


° ‘ 
af interest of 8 percent. per annum. The de- 


fendant introduced no evidence, and judgment 
was rendered in favor of plaintiff for the amount 
of the note, with legal interest from the date of 
protest to the 10th October, 1825, and with 8 
per cent. from,that time time till paid. The 
defendant appealed. 


M Caleb, for appellants, 


The judgment below is erroneous in allow- 
ing interest at 8 per cent. per annum from the 
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10th October, 1825. Defendant’s offer ‘was Eastern District. 
to. renew the obligation, by. dividing the old af 
inti note into two.. Upon that condition he promi- maeeaeat. 
“ sed to pay 8 per cent. interest. ‘The proposi- W'"o=ssrss. 

tion was not acceded to, because the old note 
has been sued upon. 
lis- 

Workman, contra. 

ay, The defendant by his letter of 10th October, 
int 1825, agreed to pay interest at the rate of. eight 
to- per cent. perannum, provided time should be 
ya given him by renewals, up to the month of De- 
25, cember, 1828. By reference to the petition, 
ne it will appear that time was given him until the 
7, 13th May, 1828—that is five months longer 
ng than the time proposed—consequently interest 
le. at the rate of 8 per cent. is due, 
Pe Martin J. delivered the opinion of, the 
of court, The defendant and appellant com- 
3 plains of the judgment by which interest 
= at 8 per cent was allowed on the note sued 

on. . 

It appears from a letter of the defendant, 

that he proposed.to'renew the nofe sued on, 
™ by two others, each for one half of the ca- 
e pital, payable in December ‘1827 and 1828, 

~~ 
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Eastern District. bearing interest at the rate of eight per cent, 
April, 1830. RE aii ; 
ww = ayear. There is no evidence that this pro- 
McDowoucH Hogition was aecépted or rejected—but it 
WINCHESTER. appears the present suit is brought on the 
note proposed to be renewed. 

We think, with the appellee’s counsel, 
that no conventional interest was agreed up- 
on by the parties, as the proposed offered 
preposition was not acted on. The appel- 
lee’s counsel has, however, urged that the 
defendant had the benefit of his proposition, 
since time was allowed him Without suit be- 
ing brought, till the month of May, 1828— 
after he had neglected to comply with his 
own proposition, by paying one half of the 
debt in December, 1827. It is clear the 
offer was not accepted, since the note was 
not renewed, and payment was demanded 

A proposition Of thé whole before December, 1828, A 


does not become o 4% 
an agreement tii! PTOposition does not become an agreement, 


the party to 
whom it is made 
accept it, and it 
must be accepted 
' precisely as made 
unless the propo- 
ser agrees to a 


oe. It is therefore ordered, ad judged and de- 
creed,.that the judgment be annulled, avoi- 
ded and reversed, and that the plaintiff 
have judgment for ($6,444 92) six thousand 


till the party to whom it is made accepts it: 
and it must.be accepted precisely as made, 
unless the proposer agrees to a variation, 
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four hundred and forty-four dollars, with Eastern District: 


legal interest, from the day of. the protest 


till paid, with costs in the district court, . 


the appellee paying costs in this court. 


* 





, 
' LAUVE vs. BELL &AL. 


A defendant-who is interrogated on facts and arti- 
cles, has a right to qualify his. .answers, by. stating 
other facts pertinent to the issue, and connected with 
the facts, which the plaintiff seeks to establish. 

In a suit-between the original parties to a dye bill, 
the consideration of it may be inquired into, and the 
maker may show that the apparent’ was the agent 
of the real payee. 


ApreEAt from the court of the first district. 


This was an action to recover from the de- 
fendants, the amount of a due bill in the follow- 


ing words and figures: ‘Due Mr. Lauve,.two: 


thousand dollars, New-Orléans, June -11th, 
1829,” signed ‘S.C. and R. Bell.” 

The plaintiff alleged that he presented the 
due bill for payment to S.C. Bell, one. of the 
defendants, who tore it'to ‘pieces, and then re- 
fused payment. ‘The defendants, in their an- 
swer, denied owing any money to the plaintiffs, 
but admitted there was such a due bill for mo- 
ney borrowed of :Fisher,. Burke and Watson. 
That plaintiffs name was inserted therein, as 
the agent of Fisher, Burke and Watson, whose 


April, 1830. 
a 
MeRencien 


v8. 
WINCHESTER. 
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Eastern District. clerk he was, but that said firm of Fisher, 
— Burke and. Watson, were indebted to respon- 
at dents in a larger sum, and therefore they refus- 
Bev. gat. ed toreturn the. money to said Fisher, Burke 
and Watson, who were the only persons ever 
before pretending to have any interest in the 
, loan. . 
t. _ Toestablish the allegations in the petition, 


the plaintiff propounded interrogatories to S.C. 


é 


. Bell, who. in answer thereto under oath, admit- 
ted the execution and destruction of the, due 
bill as stated by plaintiff, but that the money 





for which it was given, was borifowed of Fish- 





er, Burke and Watson, who were indebted to 
S. C. and R. Bell for a returned bill, of which 
they were the drawers, for $2151. . 

That the name of the plaintiff was inserted in 
2 the due bill as agent andclerk of Fisher, Burke 
and Watson. That the plaintiff had no:money 
to lend—that“he never pretended to be a credi- 
tor, or to have any interest in the due bill, but 
frequently demanded payment on behalfof Fish- 
er, Burke and Watson. 








The plaintiff moved the court to ‘strike out 
all the answer, except that part. which’admitted 
the execution and destruction of the due bill, 











- and the refusal.to pay'to plaintiff, ‘The. court Eastern Diatsict. 
“overruled the motion and the plaintiff excepted. ow 





“was Overruled and“ the — earict bales 
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Tt was proved at the trial, that the’ ‘plaintiff had Neer si 
been a clerk fortwo or three years, and that his 
Services as" such; were worth fron“ 7500sto | 
2,000 dollersa year—that® h¢- was ri prudent 
young ‘man, ‘had done’ some: Business on ‘his et 
own account, ‘and at one tne had made a mr "a 2 me 
sit of 84000 m-bank, ... iii 

' The defendants offered x tvideed ta of ~ a 
exchange drawn by Fisher, Burkednd ‘Watson 
in their favor, and proved: that ithad been prd: 
tested, returned, and that*they fiad Paid ‘the 
amount.’ ‘The plaintiff objected. to this “‘tésti- 
mony, on the ground'that it had no tefation. to 
the suit, and as being illegat against the plaintify, 
who was no party'to ffie Sante... “Phe* objéétion ; 


exceptions. eae a } 
‘There was judge for the defendants 2 
the plaintiff appealed. # Lo) , 


“McCaleb, for phaintif, urged the Blowing ae 
points for a reversal of the judgment. nae * 


i; ey ay o. + oe 
1, The answers mrss not onezorical £P ee Sea 
349, 3530 03 +." ae 
2. Because ‘the: duu bl. bein ing in writing, 


when its,contents. were proved, ho further parol 
VOLs I. . 7 
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nena ee evidence is admigsible.. Bell stood as any other 
war Witness before: -gourt, C...P. 348, 351, 352, 
Laure. 955 4 Matt, n, $. 303; 3 Starkic ‘995, 999, 
“Bra & aL 4002, ee 
Be. Admitting th that Bell boriared “ae money 
of Fisher; Burkeand Watson, yet by assuming 
to pay to, Lative, he novated the debt, and can- 
not plead in compensation, the bill of exchange, 
By giving the dae bill to Lauve; Bel recogni- 
ed. Lauve’s, power so to arrange in behalf of 
his principal. The debt became novated, Lauve 
was. the new creditor, and cannot submit to 
compensation. Poth. Obligations, part A, chap. = | 
3, 360.4, art 2; CC, 2181, 2184, 2209, 2219; 
Code Napoleon, art. 448. : 
a a Belt recognised Lauve na sites to wh 
he was bound-to recognise his right to receive 
payment, | he must therefore pay -,uriless-he could ff. . 
‘show the compensation pleaded. Notice. to | 
Fisher, Burke and Watson, as. deans is not 
proved... 
5. There i is no proof tee plain homed ee 
:  ghoney as ‘agent except. Beli’s own answer. 
Verbal proof ‘that_oné acts ‘as the agent ¢ of ano- 
ther, must be made’ conformably to that proof 
‘ required in the title of conventional obligations, 
viz. in | an kmouht: dvér 500° dellars, “other evi- 


dence than one witness. N. CC. 2961, 2987. 
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“©Manmin, J. deliveted the opiiton of ‘the weiteia 


court. The plaintiff charges thatthe de. 


fendants being indebted so him, gave: hiinia : le LU 
due bill for $2000, which being prevetited es 
to one of them for paywent, he took it from rae 


the plaintiff's hand unde? pretence'of éka- 
Mining it, and immediately tore itto pieces. 
~. The answer denies. the defendants Were. 
ever indebted to: the plaintiff, butindmite 
they gavé the; due bill mentionéd-in: the pe- 
tition, for money. borrowed: from. Fisher, | 
Burke and “Watsan, - aiid thes, plaintiff” 
name (he being the clerk.of, the, Intter,) wa 
inserted in the due bill, and they, b being:i in- 
_ debted to the defendants i in a lar ‘surf, 
‘they refused to return the due., i Hl to ? ‘the 
plaintiff, 5 ‘when he presented i it, and t tore: ‘tt 









’ to prevent its beitg made a ‘an improper "abe 








of by the plaintiff. : i 
The facts stated lithe answer wee sib 


to by the defendants, oni interrogatories ea ‘2: 
ing filed to establish by their olths,the alle- of tegen 


gations in the ‘petition. 


The piaintigrs ‘counsel bow excepted to 
the answer to’ his interrogatories, and mov- 
ed that all the: parts of them, except. ‘that . 
br which the getenandd ‘admitted the exe- 
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te han’ cution andtearing of the due bill, should be 
yxy stficken ‘out, ‘as. irrelevanty contradictory, 
r Seed on éxplanatory ‘of written instrament. 
Bara Wat. '"Phé:court ‘refused to allow the parts of 
. the ats wers objected to, tobe stricken out. 

| » Phere was judgment for the defendants 


and the: plaintiffappealed. * 
His. counsel ‘has drawn’ our attention to 
two bills of exceptions. fe BONG 
The first is tothe refusal. of sbadote to 
order the ‘parts of the aan ‘poled to, 
to’ be'stricken ont. - “e AGS: 
"The second, to the admission of evidence 
of a protested bill ‘of Fisher, Burke & Wat- 
: . son in } favor of the. defendants, and the ad- 
. mission “of parol testimony to prove its hay- 
ing | been taken up by the defendants. | 
A defendant Jt ig certainly clear that the parts of the 


whe is interroga- | 
beg soa answers. objected. | to were pertinent ‘to the : 
fe sw a issue and. closely connected with the facts 
Sig seni 
connected’ with rig togaa ify, ihe: answers 
oe they were called « on ‘to make, by setting 
— 2 facts, which “prevented the. conse- 


quence of absolute and unqualified answers, 
In a suit be- The claim ‘being between, the two origi- 


oI putts to" nal parties to the due bill, the considera- 
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tion of i it,was a proper object of inquirfeinto, tastera S tri 
and for this purpose ‘the defendants" thight soma : 
show ‘that the person, in favor of whom the’ . Tare 


the bill was indirectly given, were his debt-. aa ~ 
ors. All this tended to she ow ‘that the plain- = ah 


tiffs was @ ‘borréwed name only," and be- ed ig 


tween him and. the mepeee there was fer, may 4 


a) ‘Tent ‘the 
really no consideration. | =: gent ‘af the seal 


If the: -teating of the: note. ba: ‘igo-improper ™ payne: 
an act,asouglit to-depifive the party. toavail 
himself of it,6o as to'enable hiniself to. give. 
evidence’ for himself, as to- the considera- 
tion of the due” bills the Neflens - “i 
not placed it in our power to say sds: 

~ On the merits, ‘the facts’ set:up tin. the 
answer, appear’ to-tis established. . Iti is: 
shown that Watsop, the aéting partaen’ -.: 
Fisher, Burke & Watson,’ had died, and- the . 
defendants, who were creditors of the firm, hin 
had been momentarily accommodated. with. : 


the loan of acheck from theit debtors, ond 


the due bill givenin'the. evidence of this in, 
cident transaction,had been made out inthe . 
name of the plaintiff; theit clerk, on, account 
of their approaching failure. : 


it is. therefore ordered, adjudged, ‘and 


=F > 
*\ 
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iets t. decreed, that the judgment of the district 


ae preedt be firmed. with Rte 


Waninc 


alt i . eas = 4 : ae 


~ 


“pine v8. cox: 
y detiags who, to to the knowledge ‘of plaiatig, 


“centres agent, is not personally responsible, 


Avreat fecim the court of the “first district 


“TP his ‘was ‘an-dction:to recover. from the de- 
" gugeabacoaeduan Vonase, and 


__ the'matefial facts of.che case are as follows: 


re ae wepantion the 
mas, tontrdeted with the plaintiff, who is own. 
ner of ¢he schooner: Catharine, td transport 


~ from. Thomas’s sland. to. -.New-Orleans the | 


_ crop of sugar and molasses; 
In pursuance. of this agreement, the Catha- 


| rine procteded tothe. Island and: received ‘on 


_ board: a: eargi of about: 80 hogsheads, which 
was delivered to the defendant. - On her: again 
» proceeding to: thevisland-and demanding a car- 
go, she. was answered it had'been ‘shipped to 
~~ Néw2Orteans'in other vaniets, ‘hic fact was 
prove the ti cus. 

" "The answer of thi: defendant admited the 


execution of the. contract, but. denied that he 
was personally — having acted only | 


ee = 





on 6&6 S&S s.2 


' @ 


@ 


= © ¢. 


fi 
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as the agent of Thomas, to the knowledge of 
plaintiff, and alleged that the plaintiff By his de- 
ys, made it necessary for ‘Thomas to employ 
other renin eee remainder ote | 
Grop. ins 

Tt was proved ta te: res 


* P 


"expense in making himself aequainted with an 


navigation. to“Thomes’s ‘Island-that:he used 


every possible dispatch, Jost an opportunity of : 







selling bis: vessel by reason of his: engager . 
with the defendant, . and was idle’ during 


of the business:season. : The crop of Thorngs's aw 


Island. usually consisted ‘of from 180. 0° 
hogsheads.’. The catise was’ Asied by'a jury, wi et 
who found a verdict. for. pin 159A ' 


_ lars, ed gearing soa in os 


Strawbridge, for-appellant. © a Sa 


“There is ful cto png cee 


fendant acted’ only'ag agent, but so: proof that 


defendant everissumed ay eae: a 


bility. = x2 eye iy, a ‘ eet ~ 
“ me . . . 


Pi» “$2 * 
ae ite &¥ 74 cite ase Presets 


Eustie, contra. 


1. The breach’ of Fhe « contract being fol. 
proved, the plaintiff is entitled to damages. 
2, Cox bound ‘himself persondlly. 
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Eastern District. Porter, J. delivered ;the. opinion ofthe 
rit court. . The, plaintift aims. from the de- 
Ronee fendant. damages: for failing to.comply’ with 
2. a : ai.contract,, by :whieh- he’ promised. to fur- 
ny . Mish: freight for a vessel; of which the flit 
“wae, owner... . The. cause . was submitted. to 
a jury in:the court below, who founda ver- 
+ diet against | the defendant. ‘The court.con. 
| firmed it, and he appealed, 3 ry 
iy (The breach of the: conuiset ‘is very fally } 

- established. “The defendant ‘however: it: 








a sists he contracted. as agent, to the know- | 
ian bite, ledge ‘of thé plafniiay, andi ‘is not: personally | 
see viedgeot ae rest pilaible-” ‘On’ this “point the evidence is 
Mieccerlg” ,* not 60’ ear ati ‘relation to the violation of © 
ae ‘the agreement, but after an‘attentive consi- : 

| -dération of it, we do not{hink the j jury and 4 
judge « of the first instance erred in their 
“gontiston. ots is 

aa ieaaiinicalieat adjudged; and, | 
Pat - deereed, that’ the judgment of the district: 


court be affirmed with cone. ? : 
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“ FORD 08. FORD *: AL. 


- cee 

4! ; 4 : 9 

h Aa attempt ta sereen property: acgeiced during the 7 
> -marriagéfrom the payment of. community debts jby.a .-*§ 
r separate right. alleged by: one of the. partie seneres, 


strict proof of thie right alleged. 





APPEAL froma the court of . the third judicial | ) 
district, the judge of the eighth presiding... yl 


. The: detenda ‘Selatt Ford, obtained an or’ 
der ofs seizure and. salé,.on a ‘judgment: against 
Freeman: Ford, (the husband of the’ ‘plain ntiff y 
, in the State of Mississippi, ‘by virtue of which 
y certain slaves wete seized as: the.propertyof 
: Freeman Ford, by. the: sheriff -of East Baton . 





f « Rouge. Rhoda Ford obtained an injunction, 
: : "alleging in her pétition that the'order of seizure 
an | and_sale improperly issued, ‘the record from 
’ Mississippi not being properly, certified and eon- 


| tainin gmoreover; many erasures and intetlinea- 
% tions. She also-claimied the slaves as her separate 
- “property. The defendants’ excepted, to that E part 
¥ of the: petition which alleged the insufficiency : 
of the record; on: the ground. that'ifany irregu- 
larities existed: therejy ‘and. the: ofder of seizure 
» and sale itmproperly. isgued: Freeman Ford, 
} who was present, was ‘the. -orily: competent; per: 
son to contest the. proceedings: ‘These aie 
VOL. I. ‘ 26 
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Resters District. tions were sustained. ‘Tt appeared. from the 


Forp | 
ws @ 
“Forp hei Bie. 


evidence, that the slaves in conittoversy were 
purchased by: one . Knighton from Freeman 
Ford on the 28d March, 1829, and that Knight- 


é onbyan authentic‘act of 20th April, 1829 being 


the same day on ‘which the order of seizure and 
sale issued, conveyed. them ‘to the plaintiff, 
Rhoda Ford, ‘the husband authorizing the pur-' 


chase, and the- act of sale specifying that the 


ptice was paid from her paraphernal estate. 
The court below dissolved . the injunction, 


and the ‘plaintiff appealed, . . 
© Duican and Thomas’ Gibbes Morgan, for 


appellant, urged the following 9%: 


a3 ‘The eouri: below. erred i in sustaining the’. 


; -exeeptions of the defendant. 


Re The gourt below. ‘erred i in receiving the : 


a copy of the, judgment from. the State of Mis- 


- sissippi, and in overruling the objection to its 
- Antroduetion in evidence, ©; P. P 252, arts. 
746 and 747, Pig 


. Bs There was etror in i diesdiving: the injunc- 
tion.: If the defendant, Selah Ford, had a judg- 
ment on which executory process could issue, 
she should have insituted a suit to-set aside the 
salé under which pin claims the slaves seiz- 








¥ 
or 2 
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ed, previous to issuing the order. of - ‘seizure. 
9th Martin, 648; ‘7th Magy,’ Me Se. ee 
580. Aer A 


‘’ gts 


Marnews; 1 - delivered iss opinion of the 
court. In this case, Selah Ford, one of the 


‘ 203 


— 


gate: 


the defendants, obtajried an order of seizure.- m 


and sale, ‘on ‘a judgment. gbtained against 


- Freeman: Ford, in the State: of Mississippi, 


by virtue of which certain slaves: were seized 


as the property of the latier; by the sheriff’ of , 


East Baton Rouge. , ‘The plaintiff i in the pre- 
sent suit, claims the property seized as belong: 


ing to her, and obtained an: injunction by a 


which its'sale: was arrested. ‘The. injunction 
was afterwards dissolved and judgment: of 


non-suit given against her, from which she | 


appealed. : 
It appears by the sean ‘at the order of 


and was executed by seizing the slavesi in ques- 
tion on the following. day,. The letter intro- 
duced in eviderice on the part of the plaintiff, 
bears date « on the same day ‘on which the or- 


- der of seizure was granted. Teas an authentic 


act, ‘and | purports to bea sale and: conveyance 


of the slaves by one James A. Knighton, who-_ 


| seizure was obtained on the 20th April, 18295 ¥ 


i 
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Eastern Diakict. c deta title-by a sale ‘ftom Freeman Ford, 
few’ the busband of the plains, dated, on the 284 
—, of March, 13%. 
er "These acis afford very strong internal evi- 
ae. } of fraud, although inthe instrument of 
3 ‘sale from. Knighton t fo the plaintiff, a covering 
_ is attempted, ‘by. an | acknowledgement of the 
parties: to that acts that the: purchase was 
made with. the paraphérnal property or funds 
| | | of. Ford’s wife, he authorizing her to buy. ‘In 
Re” -- consequence of ‘the acquisition. having been 
| an ‘madé during the- martiage, notwithstanding 
the purchase was made by the wile i in heri in- 
! dividual name, ‘thie judge before: “whom the 
cause was tried i in ‘the court below, seems to 
have been. of opinion that the Property. aequi- | 7 
7 > ed: constituted | a ‘part of - the community of 
f°. “aequets and gains, and as such, ‘was subject 
fie. to seizure to satisfy the debts of her husband. ” 
‘The’ correctness ‘of this opinion’ depends ona 
"just interpretation of several articles ofthe L 
Code. According to the’ art, 2361; the wife 
) lias the right to; ‘administer personally. her pa- 
. raphérnal property, without the aisistanice of 
_ her husband, . By. the art. 2315, ‘parapher- 
. Hal is ebnsidered. as the ‘separate ‘property of 
~~ the wile. The att t immediately preceding, 


~ 
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dedlares that tobe common property which Bestern District, 
is acquired by the husband abd wife during col 
marriage; except stich, asis ‘acquired by eith= ~ obi? 

er, by inheritance, ‘or. shy: donation, made ‘to _ eens 





_ him or her, particulatly according'to the art. 


237, ithe partnership or cotunmity fetween. 


husband and wife, consists of. the profits.of 


all the, effgcis' of which, the. husband has the 
administration and 1 enjoyment, either.of right . 
orin. fact, of ‘the produce of the ‘reciprogal’. - 
industry and labor of ‘both. busband and wife, a 
and of the estates which: :they.may acquireda--— 
ring the marriage, either -by donations made — 
jointly. to them both, or by purchbse,or incariy : 
other similar way; even although- the pur. _’. 
chase be only in the ‘name of oneof. the. twa, , 4 ag 
and: ‘not of botkts: because, in. that case, the. es a 


period oftime, wh n the purchase i ismade,is,** * fe 


alone attended, to, and Ot, wha): ee * ey 
made. the purchase. :-” mite rll 

From the nature of the sarnasbins or = De aida, at 
munity of acquets ‘and gains, as established: by: ‘“e 


- law between husband and. wile, j it ‘is nos, .ne- ae 
-cessar'y that: any gommon stock. should axist poe 
_ between the ‘partnats. at ithe commencement 


of the partnership for alkthe Property’ y which 
they ari at: that Pettod, mine senor 






















‘ "ha 


m Mait. 
one 


Fond fat. 


~ arise in relation té such atquisitions, i is whe- | 
| ther a distinction: must’ be taeide, ” ‘when the: 
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owned and administered. by: ‘each individual 7 
of the: marriage, when tips marge, contract 


has been made. 


The property acquired during the tastings 
x by purchase, ‘whether = ‘be Pong in the 


common to both. ‘The first question that can 


property-is ‘shown to lave been bought with 


a the separate funds of oné of the parties?” 


| quired. to support an —_— and separate 


lit tong to 


“2d. Whether strict: proof should not be re- 


claim of this naturé? 
_ Whatever woald bei nies sokation of the 


merece’ doriny, first of these quéstions, neéd not be determi- 


= marriage 
from the: pay- 
ment of commu- 


pot oly 


ameava by wees a 
he parties,’ 


: bed strict 


proof of the right 
alleged. bs 


ned in the present casey as we are clearly of 
opinion, that ar attempt to seteenr community 


property from the’ payment of community. 


et debts, by a separate. right ‘alleged by ‘one’ of 
the’partners, requires strict proof of the right 
alleged, ‘The principlés laid’ down in the last 
article of the Code cited, creates a legal pre- 


sumption that. property acquired: during mar- 
riage by purchase, ‘whether . the acquisition 
_ be made in-the joint’ names of husband and 


_ wife, or in the name of either separately, must 
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be considered as common: property, which Exstem 
van be defeated only by-certain and positive 


evidence that it was aquired by the Separate: 


funds of one of the parties:, even admitting 


that such evidence could be allowed: in pur- 
suance of the provisions of. the Code, no evi-/ 
dence ‘of this ‘kind “has beet wate, in the ) 


cause under consideration. 





maatia 
“ge, 190. 


‘We ate opinion with the Salis ‘it j 


the slaves: seized ate community. ‘property . of 


Freeman Ford and his wife-Rhoda,the plain- | 


tiff; and as_such was'subject’ to seizareon 


the judgment fronr .the State of, Mississippi, 


as. it appears to haye been obtained against, - ° 
the husband duirng ne. aerage sis ihe : 


appellant =. 


-», Objections. mots inade: apr court: nbalaw: ; 
to the judgment. from:the State of Mississip pi | 


on which the order'of seizure‘and sale.waa 
obtained. . ‘They’ relate to erasures and inter- - ’ 


Jineations, and the watt of a-certificate as ré- 


quired by the laws of the United: States, The 


record of the proceedings: ih ‘the ease,'on 
which that judgment was: reridered,. does not _ 
come up to thisedurt in any, shape whatever: ’. 


and consequently we are unable:to acids on 


the force and fect a 


he 
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Mepees Dias. It is therefore ordered, adjudged, and de. 


= 


Fond ats af 


. This: Suit ‘was brought to tecdver. Sebi ite 


creed, that, the indgment of ; the district cope 
be affirmed with, costs. sie 45 460037 


we 


ey exe ‘winnae v8. “pReHER: 


“Tf the plaintiff does’ not make out his case, ing 
meat ‘ofmon-suit will be Uspuat a 


Areeas from the Cort: of the hin di, 


~ the judge, of the. second presiding. 


defendant ’ a thoiety “of a tract of lind, and the 


’ action “was ‘founded ‘upon the followiiig’ con- 
‘tract entered inté in’ 1812,- “between the ‘plain: 
a tiff and Godltey'Dreher, aneéstor of the defen* 


‘dant—4An article of agreement between M. © 


“W. Kimball, of the one part), and Godfrey Dre- 


, ', cher of. the. other,’ switnesgeth thatthe ' ‘aforesaid 
Kimball: agreés to give” tlie aforesaid ‘Dreher, 


-one hundred and-fifty aires ofa ‘tract of ‘land, 
claimed by the said. Kimball; “on the: east side 
ofthe Contite river; he, the Said Dreker to have 


7 one hundred acres where hes settled, and fifty. 


‘on. the.river, incase the aforesaid ‘Kimball’s. 


right is confirmed. by the governtient of . the: 
'. “United Statest. “Moreover, in-.case the settle- 


ment of the olevcnenioned Dreher, entitles him 


‘ “ no ee 
BO Tealias Jeers es “Yaw > he 
‘ ‘ © Va ‘ x 9 . 3 x 











-to-a donatiott right,_ ie, the ‘aforesdid “Kimball, 


been in: duplicate, Qe Tt. Was: og ot in 
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is to be entitled: to’ one-half hej@aid: Kimball 
binds” himself tobe: at the expense and ‘trouble e 
of enterihg theaaid laid in the-register'vofice!? 
The answer, set up the following grounds of 
of. defence, da Thei instrument sued: on; Epa 
tained. syfalagmatic: contracts, and should have . 
ertor; : ‘and’ thirdly, it contained antec edent ol ‘0b. 
ligations,o on the part: of planet, w wich bd no 
been performed. : 
It appeartd, fron the testimony; igs ee | 
on whic the defendant resided;, at. the j institu- 
tion of thie’ Suit, was the saine’ tet u De 3 witch ch 
Godftey Dicher settled, on the’ east side of th the 
Comite iver, ‘and for ‘which he. bitined a ‘perti- 
ficate; as afi actual settler, in 1819. “it Was in’ 
evidence, that Godftey Dreher; in his* Tite’ ‘time, ark. 
offered the’ latid for sale, siibject to” “Kinibat’s 3 
claim; and: Fluket* “deposed, ‘that’ Drehee 4old 
him, | his ‘Feagon for: entering ‘nto the coritract, 
was to Be sure of land: he ‘was’ Sure to ae it 
either under his: own.or ‘Kirtiball’s! a | 
- "There ‘was judgment of: noha ih the. cout 
bélow, ftom which: the plaintif? appeiled, aD 





Preston, for, | sppelant, ‘nade ve flowing 
points in. the Causes * ae be aie gS 
i «ae | 


ae 
* 
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1. ‘The’ plain as fully proved oll-the ma 
* teebiof fact alee in his petition. © fs 
| “U8: "They sufficiently ently the Wind and 
| ps een a neem _—— to a 
nen tees 4B ae ete Sa 


“Marnews, J. delivered the opinion of the 


aa ee This actions founded ' ona synalag- 





_° pivatic. contract, ‘made between the. plaintiff | 
and the andestor of the defendant, "The an- 
; ‘swet fo the petition, contains.a general denial, i 
and an exception to. the instrument; declared 7 
of as not having been- made j in duplicate, be- 
ing: ‘sxecuted- under private signature... The 
- court below gave no opinion on the -alleged 
hallity -of the: written ‘agreement, in conse- 
af quence: of i its want of duplicity. . Tt was con- 
sidered as imposing, obligations.on. the plain- 
“tiff, to be by hin discharged before he could 
‘claim: the. fulfilment. of. those contracted on 
“dhe | part. ‘of thie, defendant; in other words, a’ 
os ‘condition precedent of acts to be done by. the 
petitioner, of which. he neither averred ‘or 
Proved the perforthance: a udgment of non- 
suit was rendered by the district court, from - 
- which the plaintift appealed. 7 


Phe ebntract relates. to a tract of land, said 
“to — in te paria of East, Feliciana: 

















= aa 
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on the ‘east side. of the* river. Comite: ties 


not very explicit either: in relation.to the sub- 


jectaboui which the parties conumoted, or.the amass 
obligations which each . of them took. sepa- "ree 


rately on himself. From. she. tenor’ oftheir 


agroement, itseems that shey had distines pre- | 
tensions or clairas 10 she same. piéce.of land, “ 
and that, ‘they considered it: 5 ai miauier of ) 





missioners. ‘of Jand..clainis, Thé: defer 





(or rather his ancestor) wasan. setval settler 
on the publi¢ domain, and claimed.a done- ‘& 
tion under getslerhent right, from the United 

- States, in pursuaneb-of, the act of congress of ae 
- 1819, The plaintiff pretended to have some Saat ea 
other species of clain, but-of what.nature, the - e oe as 


evidence on record affords nO, ‘information: | 
he, however, boand himself to he at the: ex- 


pense and trouble of: entering’ the’ lain. oo 
‘the land-in the "register’s office; Se 


There is neither averment nor. ie digs | 


_ he ever performed. ‘this’ part of his obligation. 


Whether he ever.had any.setnblance, of right 


or claim to the land in question, sufficient to, * 9 


form # basis: ‘of ‘good faith, for ‘the contract. 
which was éntered i intd between the parties, is 


not. shewn i in any marinet. whatever. Dn the 


“as 
A 
~ 





, 








ie 
=, 


er the plait 


CASHS IN: THE SUPREME COURT ° 


-, Convey to'die-angesior: oF the defendant, one 





shotild:, be ‘entitled “to ‘one'halfvof the land 
wus woquired: ‘Now it sis: ‘evident, from this 





"ers, Which*thé plaintif undertook todo, and 

. whieh is’ hot proven lio have: been’-done' by 
iin foe does niet appear, ttt the certifi- 
~ Jeate!of dénation, obtainéd’on the part of Dre- 


out. his ~cas¢e, '~ 


will be es 


iy ta of nov- below, that she plain hawtailed 10 make out 
he ie hip ‘oases H. 2B: HRIEE WRG I0% ues : 
a | "i; id: rir, odors adjudged and de- ; 


creed, that. ‘the. judgment of the disttict court 
' De feed with Costs, - = 


shy is 
Sink “BENOIT. vs! HEBERT &. AL. 


The: court property rejected. sidbinte, to prove a 
‘fact which was not set forth.in the petition. < 
Motions:to. amend, after issue joined, are ntirely 
; within the ‘discretion of the court. 


i ‘event of success in‘Hhe claim; hie promised to 4 


ie and thé latteragreed, ” a 
> thateifbe “obtained "a. ‘donation, the former “97 


, that-théy took thechanee, recipro- | 
ns aperteraie clams vand both ‘should 
‘have been’ prosecuted before the: ‘commission: 


her; was acquited by'any*aid “given by ‘the 
“dose not make ‘appellant, : Weare of option; with'the court 
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‘When the [objects toot: Sside’ a fommpr seftle- x, , inti 

ment of an aiee va round of tion Bae: 

fraud, the court’ ot heh tesi hot the 

iets se raver inte Nai os won witA Se’ a 
Ardent ts si re sana 

~~ Rouge. aa os) oa gett” * iii oes +4 . 


pe bes ao PERLE IS itt: we Kessel cide ~ 


: "The prchgens in the, i keel ate 
epuarty delivered, by, MAR ied Ne ial 2 


ihe" slaindift: daig stig hiet’ of. Dp. Beis, 

first. wife sues iba annbthv ifdteti yh 

heirs of his daugtiter ‘py beentd, ‘Belg hs. 

; | ment and pleat bear 

: mon ‘aneestor anit coflatitin, of the Valaé Gfa. men “tt : 
‘ slaivé. and“ 6thér “propetty, Conve Ye "By" MHE -. 6 es 
: comimoiiancestor’ ‘fo! ‘the’ ‘defendants’ iol,” hh a 
! It is alleged, the’tiniéestor Teh’ nd. property, 8 ye 
that. thé object’ of the!’ shit; is’ ‘the vécbveritig. — 

_" from the defendanis, of what theit nioitier’ Fe | 

t | ceived from het fathet,t0 the injury “of ihe. 

, plaintiff by 'simuildted ad fraudulent edntey-” 
anees:” “The setilement of the prapetiy ofthe 
‘community, which ‘had ‘existed “betweeniihe 
plaintiff's parents, is. )eomplairied Ofek am 


The defendants. declined the jurisidion 
| of the, court or _probaieé, on the.  niling 
: grounds: : = | 





*. 


SE Se So e.lLUm™e 
be 


/_= _ - a #=+F 


: > 5°” + goF . ** ’ 
it Ja wer 4 ve « &’ bt) 











CASES IN THE SUPREME COURT = 
20S The: plaintify, ie an | heir at Pe Yigg ro 
ss ptt tees of third. persons, #; 

Banos 2 She seeks to set side conveyances and ‘“. 
onan Au. -alienations, as fraudulent: ‘and'simulated.* 7" 

ee, 3. She attaches the settlement of the siti, 
whieh hed eee ‘in rosea hetivece: her 
parents. 7%. 
4, Ive alleged, her: asi “del: no pro. 
_perty, and: it is not shown that he resided or 
died within the jurisdiction of the court. ~ 
The. plea to the jurisdiction ving enstined, 
ad the plaintiff appealed, 

Tos senna ge _ Ad the trial, the plaintiff took «Dil gf poop : 

Peience te erove HONS 40 the opinion of thé coutt;, who rejected 


evidence to preve © 
« fact which was. evidence of the common ‘ahcestor’s residence 





not’ set forth in 





the petition: in Baton Rouge; on the, ground, that it was a 

| faet not averred in the pesition, and. which the 

defendants could not therefore. be prepared 

“ ; to disprove. We think the cotirt did not err, . 

. The plain? afterwards moved for leave to 

vend his-petition, “by, inserting an averment 

of the common ancestor's residence. This 

. was refused, and a second bill of exceptions 
taken. ©. 

"Amendments may take place, by leaive of | 

the court; after i issue. joined—Code of Prac- 

tice, 419," ‘They are not a matter of right, 
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The court must exercise its diseretion, before castern ) 
leave be. ‘granted, Often an “amendment, 
made ‘onthe trial, would prevent: he. trial be 4 
from going-on. ‘Af it-could bé had of right, it Hasse: 
would. be a sure and constanesouréef delay ote te 
We do fot think the court erréds's 98 | a. = 

It does hot-appear, that there wascanyges: # discretion ofthe 
tate of the. common ancestor to setile 0 ‘ “it 
tition. the plaintiff. avers he left. none;. 
object of the: suit was, therefore, fonet aside a = 








former settlement of alienation and coiwey- 


ances; on the ground of simulation and fraud, 

to divest the: title of-the holder of: ‘such’ pto- £7 
perty, so as to preserve property. that. had be- _ | 
longed to the common ancestor, a order to. 


find: something to be: divided. . 


"he sheng despa lmpeopanaide = Whore the ob- | 


in the court. of: probates; and . would Shap. fort 5 '0 oot aaids:® 


been so, éven if the ancestor had been a resi- pare 


Jatt 2 Haas << -* simulation and 
dent of the parish... — : eae ae coh 


of probates is not. 


Iti is therefore AP Sdjaliged and de- Be eropee. ae 
creed, that the iNdgmese be. affirmed with 
costs,’ 


¢ 
‘ . J 


CMe By Sa Bae 
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, t's 
ein eat 


# 


~ favosas! AMEZA00 %; “PeteEg &, Ales. <td 


ke ‘HA, direct his-debtor aie pass his, hitines to the 


net whois. @ debtor. of the latter, and, it is " 


one,’ claim i is extinguished 


"4 bieta> “ude Se Oe aE ee Be #f od hil a 


4 


Arear rom the cour ofthe rst, 


“Vp his stilt” wil? Brotight’ to recover from the 
 eampintos sum of $985, * and the’ facts,” ‘ag 
they appear in the record, ‘were in’ ‘substance ag 
follows:! it Satitiary, 1828, the’ plaintiff, ‘being 
i rane cotisigned to thedeferidhint, Calico, 

-containg $1,000,’ ‘which, after deducting 


on produced the nétt'satn ‘of $985." On — 


thd ‘Sth:A pril) 1828, the plaintift | by letter di. 
reoted: the.amount to be passed tothe ciedit: of 
Valego, and the lattérby letter dated Tampico, 
ath, Mays 1828, requested Calico txkeep the 


money, at, the disposal,of him; Valego; ‘but on 


» the 1gth May, he. again wrote 'to Calico, direct- 


os ing him to pass it to the credit of: plaintiff; and 
tS an the _ J ane Calico. swate to Valego, i in. 


one <? 


ders of lai, ‘he ‘had * a efedived ‘hin; B Vilege, | 


for the sum of $985. 

The. defendants filed’ seperate answers. Ca- 
lico admucted the receipt of the money, but de- 
nied being indebted to the plaintiff, as he had, 
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Di. wi compliance with plaintiff's instructions .of 


15th April, credited Valego, who was his debtor, , 
with the amount, and that chis*dispesition of A 


the money, was. made by the - express order and Vaunans ve 


particular request of the said Valegé... , Valego 


denied .being indebted. to the plaintiff; and: in oe 


amended answer, prayed judgmentagaings C Ca- 
lico for $770, which he alleged he had ad anced, 
while Calico and himself were partnets 1825. 
By an order of court, the accounts between the 
defendants were referred to auditors, but it did 
not appear that” they made any report, "Tr ‘was 
admitted, that there'was nodébt owing’ ty the 
plaintiff by Valego, | or any transaction betweén 
them, other thant the’ $1,000 sént:to Calico, 
There was judgment i against Valego; i in fa- : 
vor of the plaintiff, for oom amount cldganityand 


Valego ee 


Morphy, for ‘angela, wpe the. towing 
points, ed Ey, “5 


1. An absolute sclneS the viaiibiasis mo- 
ney, is a bill of exchange, whatever be its form. 
Bayley on Bills, pss * 

2. "When an order i is » drawn on certain funds | 
placed at the credit of the drawer by: the drawee, 
the former is entitled: to strict notice from the 


VOL. I. - 








CASES.IN THE SUPREME COURT 
holder, when payment is refused by the drawer, , 
i, Ere irreng he has eae; a 
Vareeo has as A eecise a ‘bona fe belief ot : 

part of the drawer, ' that he had a right to draw, 
. entitles him to notice. _ French vay, Bank of 
- Coluthbia, Ath Cranch, 14hy . or Be lay, 


“Math J. delivered the opinion of the ) 
court, The plaintiff states, that having $985 7 

; : in the hands of the defendant, Calico, he di- 
a rected him to pass itto the credit of the other 
; defendant, who afierwards, at the plaintiff's ° 
request, directed it to be returned to his, the 


plaintiff's credit, when, on yarious pretences, 














oe aa Calico refused to.do so; pretending he-was no- 
Jonger a debtor of Vallego, the account be- 
tween them. having been balanced, by the 
credit given to Vallego,. at. the plaintiff's re- 
quest. “The money was’ therefore claimed 
solidarily from Vallego and. falico. >. 
They filed separate ‘answers. Vailego ad- 
mitted, the sumy was really credited to his ac- 
count -by Calico, at the. plaintiff ’s request, but. 
averred’ he suffered it to remain in Galico’s 
hands, till the-plaintiff desired to have it placed 
to his own credit, which Vallego instantly di- 


Me. 




















. Ge er, 
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rected, He denied being now, or having been 
before indebted to Calico, in'any manner that 
might: authorize him. to decline ‘passing the dowssos 


money’ ‘to the plairitiff’s credit,’ ASL rae Vise wan 


Calico : presumed. that Vallego -was indebt- 
ed to himygand the sum-placed to the latter’s 


credit, although by plaintiff’s order, had bal 


anced ihe account ‘between the, CABeo ned 
Valiega. ee, 

' There’ was judgment in Sivor of the piain- | 
tiff, against Vallego, and. he appealed... - 

The record, shows,: that the accounts: be- 
tween the two defendants were.‘submitted by ait ay 
the court, to, two referees and an umpire, but {ie OSs, 5 
it does not appear that they ever acted there- oF the lat gene 


on, or made any return, and we have looked it is #0 done, A's 


claim “is extin- . 


in vain in the proceedings for any proof. or guished. 
evidence, establishing any. right i in Calico to. 


~ withhold the morey from ‘the plaintiff, onac- 


countof a claim of his, Calico or Vallego.. of 


It is therefore ordered; adjudged and de- 
creed, that the judgment of the distriet court 
bé annulled, avoided and reversed, and that 
there be judgment for the appellant, asi in case 
of a non-suit, with Costs: in rey COME. * 


_™ 


“4 M! 
iy ay 
Sie) sae 


wht if 
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" _ BRADEN. o. LOUISIANA STATE igURANOE 
Brabew © Stein COMPANY, i 


vs. 

Lov, S,Iws..Co. . Where: ta ini eflectsi insurance on account of 
hisprincipal, .and the policy contains a clause, that in 
the event of loss,payment is tobe made to the agent, 
the promise must be understood to’ ‘b¢*made in his , 
representative character, and not in his own right. 

A debt due by the agent, cannot be offered in com- 
pensation of that which is owing by the principal 





4 : Arrest from. the court. of ! the first district. 
a z , . 
. * 'This-suit was brought on a’policy of insu- 
‘* ——ranée,'to recover from the defendants one thou- 
* sand six hundred and six-dollars and thirty-four 
“\. eents, being the adjusted loss on a quantity of . 
a <5" gotten, damaged by the perils insured against. 
: _ The policy was effected by Fisher, Burke & 
Watson, on account. of ‘the plaintiff, who was 
- owner of the cotton. The only’ question in 
the case, arose ona clause in the policy to this 
effect. “In the event of loss, payment to be 
made: to Fisher, Burke & Watson.” The de- 
fence set up was, that the payment was to be 
made. to the agents, and that these agents were 
. indebted to the defendants i in a. larger sum than 
that claimed i in the petition. 





Eustis for appellant. 
Morse for appellee. 
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Eastern Distriet. 


- Porrer, J. delivered the opinion of the ....4prit, 1890. 


court.’ The -petition alleges; “that.on-the — ‘xine 


20th day of April, 1829, the-defendants sub- Lov. “itis. Co 


scribed a.policy of insurance: for. the sum of ~ 


four thousand ‘eight. hundred . dollars,-on a 


quantity of-cotton, the property of. the:plain- — 
tiff, on a voyage from Elk river to the port of 


New-Orleans, which. policy was subscribed 


on the application of Fisher, Burke & Wat- - 


son, the agents and factors of the petitidners.” 
The contract states that, “Fisher, Burke & 
Watson, on account of P. ‘HL, Braden, doth 
make insurance, and cause to. he insured, 
&o. G02 
At the close of the instrument, the follow- 
ing. clause is inserted: “In case of loss, the 


amount to be paid to Fisher, Burke gS Wat- ° 


son.” 


The: property, shipped, having paar iat 


| loss by the perils insured against, to the | 


amount of one thousand six hundred and. six 
dollars. and: thirty-four cents, this action is 
brought. to recover from the defendants that 
sum. - They resist it on the ground, that the 


payment was to be made to. the agents, and. °. 


that these agents are, indebted to the defend- 


ants in a larger amount than that. claimed by. 


the petitioner. 
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eo Dietrict » he court below refused to sanction’ this 
SY~ = deferice,‘and gave judgment ‘for the plaintiff, 
Bee» dedueting“thé amount" of the’ premium, and 
Lov. 8-ns. CO, policy of insurinee, ‘The defendantappealed. 
gent siecle inc We think with the court below, that the 
sneak of hie pill promise to pay Fisher, Burke & Watson, in 
lidy  containg a C488" OF 168s, niust be understood to’have beeh 


clause that, in 


the event of loss, made to them in theit’ representative charac- 


payment is to be 


_ made to the a. tet, and not‘in their own right. It cannot be 


gent, the te 


must be und er- prestimed it was the intention ‘of the parties, 
mate in hs the™pldindff should bear’ all ‘the burthen of 


_ Fepresentative 


character, and the contract, and not enjoy any of its benefits. 
right." Considered iin this light,-the authofity of the 
agents to receive the money, might be revok- 
A debt ‘on by 
the agent cannot ed at-anly time before payment, and the pay- 


Offered in . 
weceaninn of mént Has not yet been made. A debt due by 


owing ‘io ihe the agent, cannot be offered i in- compensation 
— of that which is owing to the principal, 

“This view of the subject renders it unneces- 

sary to enquire, whether an agent can in any 

case, where he contracts as ‘such, insert, in 

the’ agreement stipulations in his own favor, 

- in relation to the matter which forms the ob- 

ject of his. ageney.. We have considerable 

doubts of it, It is somewhat difficult to un- 

derstand, how he can by a contract acquire a 

right'for another, and in virtue of his having 


: 
bee ou 
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done so, stipulate that such a right shallinure Eastern nities 


to his own benefit. In doing so, he.does not 


act as agent, fora. mah cannot. atoneland the Basen 
same time, be agent and principal. .- The i in- Low: Sine. om 


tervention, either of the person, whose rights — 
he acquired, or some other representing him, 
would seem necessary to the validity of such 
a contract, “But it* is unnecessary.to~:pro- 
nounce.a positive ‘opinion on this point: 
‘There was no ‘novation of the: debt due‘for — 
the | premium, and the court. below anand 
correctly in deducting i it, | 


It_is, therefore, caareat ‘cdjelaed’s a 
decreed, that the judgyient of the district court 
be = with costs, . 

—— . iw) 
MeDONO UGH vs. DUPLANTIER. ‘ 





The parish court-is the only competent tribunal to 


_ issue orders of seizure and: sale; ‘for the payment of 


repairs done upon roads and levees. - 

Their power in this respect,under the act of 1807, > 
is not affected by the enactments of the Code of Prac- 
tice, limiting their jurisdiction to cases not speeding 


three hundred dollars. 


Apreat from the court of ite tid dst, 
the judge of the second presiding. 


The defendant, as oversee, of the roads, ob- 
tained from the district court an’ order of seiz- 








CASES IN THE SUPREME COURT 


Banter Dist. ure and sale against the land of the: plaintiff,.al- «| 
leging in his petition, that the plaintiff had failed 

‘MeDonovex and neglectedito make the necessary repairs to 

_ Dursaieresn his levees, . That the defendant and other plant. 


efs,: did. the work by: requisition, and that’.the 
“same amounted to. one thousand and: rene 
ene dollars, 


. The plaintiff arrested the sale sr an injune. 


tion,- and on the trial of the cause, he filed an 


additional plea, alleging that thé order of seizure , | 


and sale was improperly granted by the district 


court. That exclusive jurisdiction was by 
Jaw given, to the parish judge, to issue orders 


of seizure, in all cases for the sale of lands, for 
the payment of repairs done ope the ie 
and levees. | 

On this ground, thé injunction was made 
perpetual, and the defendant raga 


Watts, for appeilant. 


The district court erred, in dismissing the 










original seizure'for want of jurisdiction: toissue © & 


it; it was irregularly done upon motion, instead’ | | 7 


of by action of nullity or appeal; acts of 1828, 
p.'128, give the action as — executory pro- 
cess. C.P. 734—5. 6. 63. 

The district court had jurisdiction to issue 
the original order, of seizure and sale; ihe acts 









> me sete phen, Bile! de | ge 


— -_—” 2 pee =P on —_ ma rf —_ , | 














plained. : C. P51 art. 87. 88. 89, 90.” McDonovex 


‘to’ three hundred dollars. What‘court, ‘buts 


lars, the amount claimed ? But as” regards a 


to stay proceedings on a writ of seizure and iy re 
_ sale, obtained by’ the’ ‘defendant, as overseet. 
of the roads, against a tract of land ‘of. thie pe- Ae Bike wre 


made to his levee, in cohsequence of. hisne- % Se 


: writ- of seizuré, and_sale: haying issued out of 






























‘OF THE STATE OF LOUISIANA. 225 : 


of 1828 says an actiga befire a competent cotirt; Resta District, 


the competence of the court or) i is ex- grils nar sn 


The jurisdiction'of ‘parish courts. is limited Duruawrine ip * 


district court, could issue a guast executory 
process, | for one thousand and twenty-one Aol. oe: 


parish judge, the disitict ‘court is competent for 
any sum, because, the inneihiniarsert) wean = 
against himself. 


: ahs . coe r- a WP be = , a 
Manray, J. delivered the ‘plow of. the Ot 
court,. "The petitioner procured aninjunetion, eS , 


titioner, for: the payment of sundry ‘repairs : 


glect to have them done, according’ to.thé te- ae 
gulations’ of the police jury. ‘The injunction. 
was made perpetual, on the ground thatthe» +. 


the district court, while the law auithoriged the: . 
parish judge aloneto iepe it ‘The defendant 
appealed. ¥ 

By the act of 1807, 1:Moreaw’s Digesy600- ae . 
the parish judge is authorized to eam pay aes pn a 
VOL. I. ee aly 





ree 


ee 


\ 
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District. ment, in a case like the present, o seizure - 
” and sale of the land. a ois a 
‘By the Code of Practice; the aviation : 


Burpee. of patish courts is stated to extend toall cases, 


Ci 


te 


' 
of 


_ “inwhich the matter- if dispute” ‘exéedds: in 
__-¥alde the sum’ of three hundred dotfars. e 
te “By the act oF 1828, p. 128, overseers of the 


‘roads, i ia d case li Tike the present, ‘may obtaina © 


Sty 


writ of eiziire - and-sale,’ from a ‘competent 
judge, arid ‘district judges ‘are. ‘authorised to. 


" issue the maeas when: “voes, ene a 


Parish Hedge. é ( 
. By alate act in 1829, piebioiss the i ‘issu- 
ye of thé writ'in this case, parish judges are. | 
- euthorized * to issue’ similar vase a mf ‘de- | 
faaling plait BRS | 
< As the’ ‘writ of seizure and sale, sainst the 
“petitioner, was: fora sum of upwards of a 


" thousand’ dollars, the appéllant’s counsel has, « 


urged, the parish. judge-was not the competent 


| “jadge,. spoken of in the act of 1828,. as- the” “4 


| Codé of Practice, by limiting ‘the juriédiction 


+ of patish courts to the sum of jliveé tundred | 


_ dollars, repealed s0.far the. at of 1828, and 
‘tlrere: the’ competent indge was that .of the 
district, 

‘The appellee’ s ccianpel has ina that the 
—_ nee of: ” act; sof 1807. was hot 

















7 competent authority, and this competent alts 
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repealed by the Code of Pravtice's. general Baste District. 
provision ; that: the latter. code® ~has no — 


negative expressions, tS aia pe gee 
We think theauthority gived ‘pean. of Sexier 


‘1807,4 to. énter into, contracts: for works" to ‘be. cout is a oy 


tri 
done‘on levees, and issue writs of ieimire and bal. Ra. ies or 


sale, to’ compel ‘payment: from. di i coy : 
planters, is persoiial 40 ‘the “judge, and’ te be pairs ron 
exercised. out of cours, : ‘Bence we conelnde, thei rors 


it is not ‘affecied by. the restriction of. thej . juris- the act of 1807, 
is not effected’by — 





diction “of parish’ cours, by the. Pods Of the cnsctuenss co 


Practice, a ae ‘Fata iets 
| If the'quthority, fi ‘tile of ‘orks oft more’ is sae 
- cee 


than three hundred ‘dollarsin value, twas takety hhundsed dalla ! 
by.the codé from the parish jidgoy:it was.not geen ieias. 
placed elsewhere, and must have cedsed ©. .* (- 
exist any where But the, legislature, i ee ee 
act of 1828, contemplated. the authority as . 
still existing,, for: it authorizes overseers of > 
roads to obfain ‘the writs of seizure from the 


thority. must -bé the parish, not ‘the district 
judge, ‘to whont it never" “Was: givers, and to. 
whom it was then given in particalar eases, 
viz. against defaulting» parish judges; ghich 


raises a very strong. pon 5 — mh 
not in other cases, ae Pe he 
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ee ' The act‘of 1829, appears to usa inere dew. 


aw claratory act, intended to remove every a 3 
‘MeDexover sible doubt. i“ P 
Doran We conclude, that in wrt steele od 
digg ee ‘sale was,in the present::cake, ‘improperly i is- 
A ted by.the d district judge, ; and. the injunction ° 

in os therefore properly eran and, made . 








; “perpetual. feces ~~ 
“ 
ee. ep “Ibis therefore ‘pidered ‘anageik and de- 
Be. ees creed, thatthe jadgment © of bord zat 
| RR ler erace * ho-afirmed with cons, ii. ma 
y a MS i ROOKWELL ¢ Ab 0 SMITE At 


“Whetg the answers ‘ef a garnishee to initerrogato- | 
ress gre sought to: -he disproved, the gamishee must 
have notice: Pa: 

Judgment cannot ‘he rendered, before i issue joined, 


or an: opportunity for: defence. : 
* * Apbran from the’ éoutt of the Li and 
7 sity of New Orleans. . 


: 


The plaintiffs sued out a writ of salentint 
against the defendants, and cited Vanbuskirk 
‘a as garnishee, The latter answered under oath | | 
Aa: ae ingrrogatories put by plaintiffs, and denied 
+. having’in his possession, or under his control, 
* any effects, Fights or credits, of the defendants, , 
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are illegal and void. 


a frivolous app ee ‘ 
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Smith & Thurlow, These’ answers were sworn. 
to; and filed on the 22d’ February, and on the err SS 
2d March the plaints, without notice .t9 Pe. 
garnishee, introdaged testimony. to, disp 








the truth of his answets. 3 ae ao ‘ < | 
"Judgment was! rendered, against fet 
at 
ants, to be pa by the reat cai ee 
' appealed. . vy te i ie ont | ; 
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er 


Reger 


“Carleton and apis i hy the wohl, “ 


signed, for. error sopeent on nthe ‘ae ¢ the, 


record : Fhe : oe Ste 3 


ray. 4 + Y a * 


1. inieerogiiies were espa to 


nishee,, who, answered ‘them accotdinig toile z 


and to whose answers no exception was'taken 


or made.’ “The plaintiffs introduced witnesses 


to contradict such answers,,.and, ’rio: ae 
thereof was given to the garnishee. 


‘% The vie fai bet oe SS 
out being cited-or heard, and the posetiogs 


Moree, for spel deal a 


There is no error in the jadguent of thei in. 
ferior court, and damages should be given for’ 


. 
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Eastern District Portzn, J. delivered. the opinion of ‘the 
April, 1880 


Somes, CURL: ‘Thigtase commenged by stinchmiegs *4 Ma bh 


eae 3 and. judgment WAS. given ‘against' the defend- » 
saat ane ants. - “At appeal: has been taken by the gare, 
nishee,. from. that part:of ihe; dectée which. 

¥ 3 rani in, to, pay,, the, amount tof the», 

dames 8, os 3 Ge 4 
ae a "Dh ground which be alains ‘deel ‘ 

i See a is, that by ‘his. answers. to the 1 initerrogatories, 

~ Ss , irged ‘himself: fron aif responsibility; 

ea ad and that Without notice to hith, by the!pléad- 





>. al * ia 
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+ “en” contradict. these answers. <., ahs 

pat ae ae We. Ine ie 5 welistone grouped river 
the jodgment; indeed no, greater. error could : 

. be wellalleged.: In a.case where the plains. 
, tiff has a demand, no maatter how well found. a 
ed; a judginent < obtained against. his debtor, ~ 
| without hearing him. or giving bim. ‘an oppor- 
“amity to. be heard, would be: null and void 
Dy makea man responsible in asuit,in which 
o ~~ he has no concern, without affording him the 
means of sustaining the truth of what he has 
_ sworn to, is if possiblea stronger case of-injus- 
i - ' tiee; than condemning t the defendant unheard. 
rs When the an- It is said, the Code of Practice does not con- 


nishee he teenplate; a and has not : provided fo notice to 





ings: or ‘otherwise, testimony was. ‘taken to. 
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: the: pirtishes, that bis answer to the intetro- Eastern District. 
4 q 7 gatories would be coniradioted.” ‘Teimay not wre. 
fave any provision 1 to: that effect but it:must a 
_ have contemplated it, At carinot be presimed- PRR ae Sn AE 
_ a’violation: of one of the first principles of jus- rogteriee re 
. . tice was intended. bythe legislature, : Jandi.if nad, ie < oy, 
they did |80.intend, the gonstitzitionality of such "> nish -— 
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a provision might well bé doubted, ° Whe i ake 
garnishee dgpies having any property: int his eee 
hands, and the: ‘plaintiff; notwithstanding: . Se 
denial, insists he should: i jr dgnient against 
him, #eontest arises; ity which’ the garnishee: - 
is substantially, defebdant, - Tn the aR. of ee 
Allyn xg. Wright, this court de “ded, 

ex partée-examination of this kind, “Sid ‘uot au- “9 
thorize judgment against ihe garnishee. Tis. 
true, that the’ act of 1811, under whieh: that 
opinion was ‘given; : -requiréd ‘reasonable’ no- 
tice to be- given, that the phiinsif would i in- - : 
troduce evidence touching the thatters in the: naam pacar 
garnishee’s. angwer: but,. under’ the general sai * . 
principle, thiat-there must be issue joined; Teagan 

_ fore judgment can: be rendered; and that an 
opportunity must-be afforded for'defenee;"be- » ° 
fore there can he condomnation ; -we think. 
the proceedings ‘i in the ease wert irregular, 
and ‘inust ‘be ‘set aside—9 ® n cae ae 
Mart, Dig.52% eae ote 























232 casey THE soemmice eourr 
Ristem Diswict,  It-is therefore ordered, adjudged and-dé 
; “eu creed, hat che judgaignt-of'the distriet court, 
‘Recxwatt ’ so faras’ it affects ‘the appellant, be annulled, »: 


oe tlie avoided and reversed and” is farther or: 


Smira & At. | 


udged and. decreed; ihiietie cause — 





‘be! pematided, to be proceeded ir according » 


bi: "st law theappelleg paying 1 the c costs: ‘of bar 


_when they are. 


appea a Ree ark: 3 Wie: 
eas, 2 : nis 


. 
. . 4 * 
se ew fate fe vee 0 pennar pikes 
‘ awd ?s 4 s o , 2 Q +) Hg 
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“ powkar sé roo 's + the ats 


period when thef ought to Be ‘anded, co? sa fang, 
Appa froin thee court . of ate pis and 4 
elty of New- Orleans. : 


The’ defendants: were. owners ra the ‘steani : 4 hs 
boat: “Powliatan, and by their: agent at Cincin- ~ 
nati, teceived from the plaintiff a ‘quantity of 


‘flour, to. be ‘shipped to, New-Orleans by the’ 
Powhatan, then at Louisville. Me ny 
‘It appeared’ from’ the evidence, that ‘the 


_ Powhatan left’ Louisville before the arrival of 
the flour, which was sent ‘in other: boats, arid - 


did not righ New-Oriens until de price of 
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" The owners ofa steam-bou, se inert acts oh 
- of their captain. .. a. 
If hé-méglect to carry goods, the abies of ‘il ‘a 

gesis, the'difference between the value of them at the © 


. 









ee i A | 


fre om ooh 


_—_ tee _. ._ oh 








wv 
as PE RD 


. Be Vs SS tee 











i 3: ae 
a audi 
¥ pes >» 
? % 
od a a 
> 
; 








_ OF THE STATE OF LOUISIANA: 
thearticle had considerably fallen. ‘There was. 
judgment for the plaintiff for 357 dollars 20 
cents, being the difference between the price 
of the flour at its delivery inNew-Ofleans, “am 
what it would have sold forhad-it been sent by _ 
the Powhatan’ according tothe bill Of ladiig. 
The defendants appealed. 9 OE 


‘Preston, for appellee: ‘Hon, te sagt 
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pt 


ae 


Manru, J. delivered the opinion of the . 


1” owne rpfe steam host, fer the: neglect of 


their agents, who received the plaintif's 


flour in Cincinnati to ‘be ' 





Orleans, in the bout which wag thea at Laie 


isville,and departed before: the flat on which 


“ the flour was put, reached’ the fatter port, 
bho Tt is clear the defendants.are Tiable for the att 


of their captain, who did not wait for ‘The a1 ar- 


' K rival of the plaintiff's flour at Louisville,and 


ee gee, og St 





the judge has correctly taken a8 the’ : 

of damages, the difference in the value of 
flou at the time of the boat’s arrival, and ‘at 
the price ‘proved of the flour’s arrival, 


liable for the 
of his ca 
ifhe neglect he 


_,, earry goods, the 


measure Pee 
is t 
eee erp werd 


ip sake 


It is therefore ordered, adjudged and di, ie when they 


creed, that the judgment of the parish court. 


be affirmed with costs. age 
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Rte sed ili vihebienny bad olinecds 


08 >> PROBA ve: oh BR WODT & Ab Ks) 


2sitq. ott prevented <mewihtih on peiod 21005 


one Uy. perticn foe ple. may prov rite, 


"iki igatioh ola doniclobvor ed Vahew of & lade 


When ‘the meen stb ear eFeRMet and 
evidence is given that the ad. in 
 perty to jpstify it, it a re ae tN 
babtidogs act pea sttleqgs wi eon 


Avtia nthe eauitt'sPehb Mod 


a bt New ‘Ortedilé, ef-s histiasa o Jv09 


he joalgoa od} “yt tao pry pig 1 WO J 


_¢ The plaintiff claimed her, freedom by, ViEtHe 


‘oFaryactt sale from Malacher tbe ate own; 
wherein, it yas nF annatee 





ee 


“pete pling should be cmancippted at the 


ah oye ‘Te a 
legi rat te daughter of Madam :Batifol, by, a fo r; 
ne in the Island of St. Domingo, 


rt 8, resisted. the c claim, of the ‘plains on the 











That it was made in conséquence ‘ofa previous 


more *5 simulated sale of the slave Prudence, in 1814, 


* 
+ 
e ree 


"RR 


” bg Batifol, the husband of her ‘mother to said 


~ < Misléchet, and to which sale, her, mother, who 


‘Was owner. of the slave previous to her mar- 
riage with Batifol, wasno party. ‘The. answer 


| spre , that, the act of sale from Malocher' to i 
he mother, was fraudulent. and: simulated.— 
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OF THE STATE OF:LOUIEANA. 
further set forth, that Madame. Batifolshad two. 


children by her first marriage; the?défendant, 
and a som-whio is. absent. ~ ‘Phat sheleft no pro- 


petty but the slave’ Pradence, ted Pea ss 
to: the vaelenlioaie::or neceneasiea Se ee 


previous to her death, ion pene il 

"To prove the-visnuilation of the acts, the den’ 
fendants offered Malocher as a witness; he wits’ 
objected to-by the: plaintiff, but the objection 
was overruled, and’ the’ ‘withess!awort.’ He. 
stated that both dets were fraudldledit, St ane 
and: entered: into without ay’ bottoms 


& este ise SH) MR: 


Other witnesses ‘testified. that 










“roy 


mained in possession of Madame 






ous, tothe; Institution of the present. actig 
that they nei, her in. possession, of, Mac 
Batifo}, as 2. ginger to her, marriage 
Batilol. Was. judgmept fox.sbe defend, 


ants in the court below, and. the, plaintiff | 


aled. ‘ 
ae “i oblisende ani sine, oli ii oe swe Be 


si Piehoty foes appellants weged: ‘the follomiag. 
points:for wreversak of the;judgments .; cup. ' 
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fla an ise srenailed! ‘whd'are 
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the parties to the deeds, could not.be per 


to prove simulation. C.Cocaesiaasan a(S ba 
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Batifol until 
her death, , which happened. about : ASEM a4 , 
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BystettDitidts 2, | Because, admitting for argument’s sake, 

ww that thedeedsare simulated, the defendants have 
/ “Pawsnmce failed to prove. that; they.:sustaitiedany- injury 
Agemenetee® ensadioaticn. ‘Mactils Ray By 8.vok 
Moped oe. ib .,, otehy cabhey* 

i __ & Because, supposing thas leap i 
*matilatedy tbe sitness. introduced, could . only 

7 _proye.it simulated, as.to himself, and not as to 

the. other party... Mart. ns 8:.¥ol..2 p>15. 0) 
os But. supposing the gale. to bea simulated 
- opty .At amounted, only.,to,’a, donation, and the 


_ heirs| havé failed to, prove. that the donation, in 
_ case the sale was a feigned one, exceeded the 
sant of whic the owner could spose c. 
C. dat. 1480, * 

“Ss. ‘Bocuse the acl ave ‘not proved 


that ¢ Aesgth dreamer and fail- 
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ms had for a moment, mer eof 




















above; ise: in 1814; N. Batifol; withiiany 
authorization of his wife, passed’'a notaridl act 
of sale of Pradence to one Malocher, which — 
act of sale was simulated; false: and fraudulent; 
no consideration’ was. paid by Maloctier;- and 
therefore can havé'no effect itt law:* Ol8C. C. 
p- 264, arts! 311, ‘38y I. p. 946, arth Gir: 
fin’s Executors us’ Lopes; Mart’, ‘repr vol. ae 
pis, Crozets heirs'né: Gaudet,” ‘Miitt. " vol. P 
6, p. 524. Pethier on Obligations mage 
vol, 'T; pw24, 25 

3 Tie dia ot etd 





Ou. C.; 334, art. 56,58, 59, 62): 
me ye Thatfrom the fact, that: sia ever 
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: yery strong:presumption that the act ofssale in ‘ 
Ee Tai 1G | 
5. That. Batifol. was '. noeainetstor of. ithe 
© © Diansidor Be Bfendapts rer 4? va/to wmisowion aad’ & Gace 
singer alos fd eo iting bt ¥ 
. Feta, ‘ginal: Old C. Ce-peB4@iert Wevig | 
: >» Tay Dhar an engagement, withouta cause, FE 
Which. is thersame; thing... when. the. cause,for 
which it, jsecontracted: is, false,. the engagement 
is null, and so isthe contract-wh shy ee i, 
- Poth, En..Ed, Pe 24yvalt ls oe ae as 
1 Phatethe.icause upon which. fs ciamies 
| ofsale was founded: from, Batifol to, Malocher 
, _ 'was tepugnant to justice, good faith and r rporali- 
-typahd must therefore be, annulled and declared 
—— sc sateen * ve : 
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Mast, $24;.Poths lH Bywokid pe $06s'Starkic 

3 vol. part 49s LIB Fes); i dnsenoar 6 13 basal 

1 10vi Theiact of tale of? Pricdenct-fa3824 by 






















amansdunaanaliiaen 
onthe estate-of her davensed: ancestor [@xos 
‘netls heirs vs. Gandet, 6 Mart. 5245 Ma@eGs ® 
aiticfL48Qles Viuhvolslé ih) sedemponto — 
10 AB That inehelaet of 1828 from: Malachae: . 


aca.cf 2B 4nd ARs BON a 
tablished by Malocher’sqvidenees sn: utah 

Maan; J. delivered: the opinion ofthe — 
 OfNMol wanhw 6 ap] we ee od s0le 


-» The plaintifeslave, claims herfrbedon ... eo! 
| from the: heirs.of her former.owner,’ There cron ves ehe 
waa judgment for the latter and shee ppealed: ” 


‘The record shows she was once the: pte 
perty.of the défendant’s ‘mother in Hispax 
noliay whom she followed to New-Orleans, 
That her then ownen married Batifol,- who 
afterwards-sold the: plaintiff to: Malocher, 
and afterwards, Batifol. being dead; Malo», - 










cher sold her to. her farmerowner, sheiéti- -” 


plating she should be freeom thevendee’s 


death. — 
a 










mviiiie Waneles: 
: thei ghee the yehildren and = 
Thiedahaee oP their ote who mre 


-  Batifol’s sale is beat ot Jay, 101, 
- Malbcbiet's of the 18th of December; 1828. 
_The'stave always remained with the defen- 
- dant's mother fromthe ‘time of their arrival 
in) New Orleanstill the death of thelatter. 
_- Malocher .was-sworm as a witness for the . 
acThose nbn are defendants; and proved both ‘conveyances 
cole, “tay papreve tO ‘be'simulated.“-A bill of exception ‘was 
parol, “ taken to his admission: ‘We think the judge 
__ ‘did-not err. -Neither the defeidant nor the — 
, | mother were parties to the first aliénation, 
which ‘was made without her- authority, and 
it-cannot be imputed to her, .as’ it is' shown | 
that she did not take.a counter title. As to 
the: second alienation, from which ‘a ratifi- 


* 








: es Rat" “cation of the formegis attempted to be im- 
Prix J plied; if such " was the intention of the: de- 
v ‘ + 
+, 


+ 




















not be iniputed: to” sae Ale 

dovuliver Teter” in ee a ag Laavaatovant 
ther, “they” ‘have ‘pleaded that ie is payaso 
mother had no property, ‘but the slave atid. > .ve en 


: ok of, but ann cchel ese 
If there. were. e other. rile sof. : At a, ros : 
behooved the: plainti. toshow it, ot it hy oS 
might appear ‘ htat “the valde: of the’ ‘slave pg 
dées not exceed the prirt’ of Here; 
which “the “inother itifeNe @iupesd™ The are 
emancipation of a’slave is a donation of her ae 


4*% 


value to her, ede ee LF A, “ 


Ibis thorefoce pi ona de- 
creed, that tee jement of. the awh cony | 
be affirmed with costs. . 
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oRbEvEnEZE' 0s. PENNY ¢ AL, 


When the. sation is one contractof the wif’ dion 
sola, the husband can only be brought into court to 
aid the wife in herdefence.’ 


‘Avreat from the court of the third de: a 
trict, the judge of the eighth presiding. - 
VOb. 1. 31 
















5 : =e ia Aiyigatia ia ds a ahve 
— § 5 aerate: 


mit 


a -MeCale;¢ Contra, 





dt Hi eta Tia 

shat the judgment was rendered against de 
- fenidant jointly, -when. it,oughit | to have been 
Ie cactvewsnaties abet get terrae 
rate estate... 


e 


~ Penny the ‘husband ind no such” point in 
the inferior court, as cotitended for bythe coun- 


‘sel here: He joined his wife in the defence and 
‘ ‘actually: ‘set up 4 plea, in- compensation ofa debt 


do, himet, which was im eyalowed, 


- Mannnx, J. delivered the opinion of the 
court.” The defendarits and appellanis assign | 
as an error apparent on the face of the re- 
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"Phat judgment is rendered. against them 
jpindy, whieh Wooghe is have been against the 
wife, anid” "WWE 
Seino MR AGI G2 ‘way adage ue ti ie a 

“The actonis of a contract of the Wife 
sola, and the husband c could: only, be bro 
here to aid the wifo in her defence, e- be be trough | 

A 8 zie et ah Sa i BT: iw oe 
lees counsel, has urged, thar, = 
She husband made ho such points at “ aot 
pietpeeteh Eos ke ae 
deferice, and | actually sets up a plea in com- tee 
pensation of'a Webs dup to hi Ra ras at hte 


Ko A 
ao, oe 





aut oa sola, the 









‘Weare siysehirenis ani Sublaabden ar 
be sustained, tie “wile pronto bd 








ined ete tgeeantinciesiennas: oS 
be annulled, : avoided and feversed'ns fitas 

iL coneqeia dip ihe and affirmed.as far 

Ta emeneee agin acts 
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aba eer ec a 
tion ia on. @ cone. 
tract of the’ wife ~ 


*” husband ie 
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" presse 8 “eg ite hwes* wl ‘pees re ¥ 
“arian vty sites - PRILLIPS 0 STANLEY. 5 athinies 
yy 25 eee Ain $e nen lg ann that far which judg, 

2 Sabie: anont. is readage, which confers, juyjadictiox ny on the 


ect mong 


19g 224 


8s eourt. 4] 
‘ Apts ander private signature have'no date against 
Bet pero aceat that oi eee oder 


Sm lp unless supported ‘by evidence 

» showing the. real ‘tine ‘of their exieéution, but oP 

, Cumstanee, ‘in which they differ from authentic acts 
. ddes'not prevent “theit : being give Ga evidende for 


"what they axe warthil ve 8 © ore Lsineesaloly® * 


6 a privete act relates, to, land; and there .ia 


; |  . ’ possession b actual av it Paar 


the transfer’ it may 


nce 


= GUSH if 


Aprray foto ei i, ; 


the > judge of the fourth presidings,,».. 
nted pimselfas rains 





“‘obatract of land tpoo ‘which the defendant had 
legally catered, cut’ down, 26d destroyed the 


timber. The petition concluded with. prayer 
that the defendant be condemned to pay one 


ented holienaarianite: rete | 


Me deféndant his tneiver ode iy eet 
the land on ich the esp ig to have 
been committed ; and to: Support this plea on 


- the trial of the’ cause, he offered in evidence an 
act under private signature, and offered testimo- 
ny at the same time to prove the signatures to 














oad =— alll i a «© 


we “Ss ee 


eo  &@ eet &, 


— Ss = F me 






:* To the introduction of i 
plaintiff objected on the, ground, that ac 
der, private signature, purporting, toyarensier - 
land, could. not be received, in evidenceagainst 
the rights of third persons: ‘of this opinion was 
the court below, a Aiton 

, bill of exceptions»: ee oe ia bf dee 
+ eT cause wasted by a jury, who Soin 3 
ren fox the Sa ARNE: Seat 
ges at one dollar. ene ipetics iM ot em, 


Turner, forthe splint, relied: * Re ’ ie 2s ose 
De % 4 Upso ta several ba fens tahte * we 
by him to the aeons sana ‘him inthe 
court belows,." ine se Whee BF | yea. 
2, The cin san nbvhenaliacensitte 
amount in dispute, .as it,appeaned ont thho-tridly 
being below: the jurisdiction of thertliasigs 
court, . C. Pu Atte 126 20615, 105,068 


Pomiun, J, delivered’ tie ‘opitil 
court, ppm yen be 
tif claims damages for a trespaiss which She 
alleges the defendatit coniinitted ‘on aiid Be- 
longing to her. onvdilin he iiEGA. 
he's tee owner of the premise on whi Whe 
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= injury complained of was committed.'"We 
ee Seceucanited wane thie strength ‘of 


F ae gfe iy oF 





“ora “i css trea vopnierenehanhine jory ithe 
: * vourt of the first instanee, whe: found a vers 
diet forthe plaintiff. The defendant'sppealed, r 
A: question has’ beet fiised:4# to tlie juris: 
ipietietenh. tind ‘the 126, ‘1061, 1063. 
and 1064 articles of the oat Practice, 
have” been relied orf't0 support c 
: . Abe petition: alleges ¢ die naps to the 
Sa pees -of-1000:dollars ‘had been sustained 
_ Shimad, tnd Set by the plaintiff, av verdict of the j jury, fixes 
a= them atone: ‘We think itis the sum 


nena claimed, and wana for Which’ judgment is 


rendered; ‘which confeis: jurisdiction” on ‘this 


roe court: ‘The amount or oalue in’ dispute, is 








evidence against ‘thied persous:’ We think 
Acts ° under. 
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OFTHE STATE OF LOUISIANA. 
persons, except that on which they are pro- 
namin 
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be annulled and teverséd > and it de 
ordered and decreed tha thee be ee ane 
ded tothe our below, with directions orcad 











